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| _ Murray Hart. (Impounded in Vault Room 602) 
Jan. 25,71 Filed one envelope containing affidavit of Carmella Nesi and list of ethnicity of 
: o individuals, (Impounded in Vault Roam 602) 
Jan 26,71 "| Filed one emvelope containing affidavit of Dolores Chitraro, and list of ethnicity 
) ol of individuals, _ (Impounded in Vault Room 602) 
Jan 25,71 .| Filed one envelope containing affidavit of Carl B. Endberg, and list of ethnicity 
oo of individuals... (Impounded in Vault Roam 602) 
Jan 25,71 - | Filed one envelope contiaining affidavit of Rose L. Schwab, aod list of ethnicity’ 
al (Impounded in Vault Room 602) 
dan. 25,71 _| Filed one envehope containing affidavit of Charles I. Schonhaut, and list of 
Cae ethnicity of individuals. (impounded in Vault Roam 602) 
. Jan 25,71 _| Filed one envelope containing affidavit of @ugene T. Maleska, and list of 
__...|__ _ethnicity of individuals. (Impounded in Vault Room 602) 
Jan 25,71 _| Filed one envelope containing affidavit of Elizabeth C. O'Daiy, and list of 
_....-|. .. ethnicity of individuals. (Impounded in Vault Room 402 
Jan 25,71 _.|Filed one emvelope containing af fidavit of Nellie R,. Duncan, and list of 
oe _|.. ... ethnicity of individuals, (impounded in Vault Room 602) 
Jan_25,71 |Filed one envelope containing affidavit of Anthony J, Ferreri, and list of 
2 st ethnicity of indivuduals. § (Impounded in Vault Koam 602) 
Jan 25,71-—| Filed one emvelope containing affidavit of Elliott S. Shapiro, and list of 
. _ _ethnicity of individuals. (Impounded in Vault Roam 602) 
Jan-25,71 Filed one envelope containing affidavit of Dr. Edwin J. Hass, and list of 
EN geet ethnicity of individuals. (Impounded in Vault Koom 602) 
Jan 25,71 Filed one envelope containging affidavit of Ralph T. Brande, and list of 


oe ol ethnicity of individuals, (Impounded in Vault Room 602) 1. 
Jan 26,71 oo one envelope containing affidavit of Helene M, Lloyd, end jist of. - a 


i 


ie ethnicity of individuals. (Impounded in Vault Room 602) 
Jan_25,71. __|Filed one envelope containing affidavit of Max G. Willinstein, and list of 
Lo ethnicity of indivicuals. (Impounded in Vault Roam 602) 
oan 26571. .|Piled one envelope containing affidavit of Hr, Raythe J. Gaines, and list of 
ethnicity of indivicuals. (Impounded in \ fault Room 602) 


a 
Jan_25,71 (Filed one envelope corti:ning affidav 7 of Alfredo a dre, and list of 
: | ethnicity of individuals, ounded oon 
Jan 26,71 Filed one seveinos containing a! radav it Inge peed Hi, as Be md ope) of 
i ethnicity of individuals. (im pounded in Vault Room 602) 
Jan 26,71 Pilea one envelope cimtaining affidavit of Cormac Kk, Meayher, ana list of 
| ethnicity of individuals. | (Impounded in Vault Room 602) 
Jan 27,71 fe one envelope containing affidavit of Theodore Wiesenthal, and list of 
. ethnicity of individuals, (Impounded in Vault hoom 602) 
Jan 27,71 | Filed one envelope containin: affidavit of Hugh MeDourall Jr., snd list of 
ethnicity of individuals, (Impounded in Vault Room 602) 
P vanz7,71 Filed one envelope comtuining afridavit of Frederick H, Williams, Assist. Supte, 


letter of Frederick ti, \illiams As ist. cupt., Affidavit of Frederick }, 
Wiliiams, icp ve Director office of perscnal, letter of Maaeline it, 
Morrissey, assist. Adm, Director and affidavit of | Mary Halle ao Communit 
Superintendent, and list of micity of individuals. (Impo inde: in Vacit 


Continucd on hack page. 
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Jan 26,71 Filed one envelope containing affidavit of samel UD. McCle lianc, and list of 


. ethnicity of ina‘vicuals, (Impounded in Vault Rover. 602 ) 
Jan.29e714 Filed Netice | hotia, r ‘ 7 
Jane2ye71, slied semorand sr 


eat . 

Feb.3-71 |Filed Affidavit of Stanley Taylor, ani placed in Envelope. 
Feb.5-71 |Filed Answering Affiduvit of Mark A, Jacoby to pitrs'.motior 
oe | . amend amended cojlaint. | : : 
Feb.8-71 4 Filed Affidavit of ethnicity of indiviauals, of Olvin McBarnette, 
Feb.10-71) Filed Affidavit of et nicity of indiviauals, of Andrew 3G, Donaidccn. 
Feb,10-71 | Filed MEMU.ENU. on m tion Papers filea 1/29/71, Motion granted cn def'ault. So 
| ordered. |! yatt, J. : 
Febel7-714 Filed Notice o1 Settlement and Order. Filed Order that Wational OpinionRerearcHh 
_~—___.__ . ...... enter is appointed to obtain and furnish to th 
~————— -—|... -.. .@Videnge_as to the otnicity of al) avplicant- 
—-—-——-| __._. for supervisory service positions 1i: 


fet 


1 i 


court and the parties , . 
for ite examinations for 


weG on Exhivoit A-1, who are not 

-———.|-- — Currently emloyed in the New York +it:< chool cys temetc.etce So ordered. | 
eens ee OO ee ed Motions C 
Feb.23-71. Filed AME NDED COMPLA iNT - CLASS ACTION, . Le 
Mar.9-71 | Filed Supplemental Affidavit of Thomas McUee, dated 3/lL/Tle Place in Vault Ro m/6U2, 
Mare2h-71! Filed a Repert filed pur. tc Judge bansficld': Order of 2/36/71. oe 
Mara2li-71}+ Filed Request for Production of Documents under gule jb, __ os . 
Mare31-71! Filed Supplementary leport pur, to Judge Mansfield's orver of 2/16/ a 
Apr.6-71_ Filed Affidavit of Freverick Hs Williams as to ethnicity of inoigigui (Supplementary #4) 
Apr.12-71 |, Filed Request for rroduction of L ocuments under tule 3. __ ol .. 
“prel3-71)| Filed Supplemental A ffidavit of 1 homas McGee, ana placed inVwult hoom 602, 
Apr.1l-71| Filed letter trom_Univerity of Chica:o re: siynature of applicant Julius ; 


ae 


‘erlma 


~~... Which has now been signed designating himself as "Caucasian cr other", 
‘pr.l3-71 4 Filed \otice of Settlement and (Counter) Order, Ordered that the orders of this 
—-..-_|-.... _ Court dated 12/29/70 and 2/16/71 are modified to the extent indicated, (1)| 
The Clers of t he Court is directed to immediately transmit to counsel] for. 

the Bozrd of Educetion. the copy @ ihe "nears ~faillist" and covering LS 
affidavits of Thomas Uicuee, acninistrator of tne soaw of © xariners » heret@- 
-|-..---.-fore filedana seuled pur. to thi: Court's Oruer of 12/29/70, etc.etec. 
e Mansfield, J..(mailed notice ), on 
| Filed letter from Natlonal Upinion hes: arcn. emer, Applicants whose race /etinichry 
sas _in th: lOKC report. to the court ¢ nally cesipnated a: 
| employed by whe N.Y. ity school syttem have stated to thet organization 
1 ._hat they are it: the ew Yori © foheol eystem . names Startins: 1.1 

| Pear] Cryste] Scher, erdin: wit 


tt 


3/2ifti was ori 33 


a 


‘ 
I 
1 

“Sd 
t 


Apr.22-71i(Filed Affidait of dacot '. Zack, Aur 

- etimicity of individuals 11 

Aprsee-fle tiled Aflidwit al Frorertek (.°% diliams, live «director fir Te 
Uf {ttc ‘ e ‘ sets ¢ an } + . 5 
Sn VGUlLt je 

preele71 déiled treccerip 

‘prec? -7) “died Alfie ei 

precfe?l grilec a fluiiit 6: 
@uiCily ae . dota bide t , 4 

Beeleil eg ciled wuenary cthnicity os ere 2 oes 4. Gg cy li Heuve. \incl_des PE 
Smpou 1 ans laces if } Uult wm LUE, 

Apr.2@-71 Filed Affiiuvit of Taomes licGee dated Apre 26,1971 Re: Pass-fail lists. 
impounded ane placed in vault -room 002 in original Pass-fail envelope. 

jee: bol 8s eh 


t fecle/l * 


cont 5 


a de 


ving plttta’ motion fan at 
fen Sc eee as) 
peste ovcoreitnigery 

Ronee. 


imo 

gf pittfs' motion for peel in 
(H *Piled supplemental Af 
__ preliminary. in een a ae Di 
Ll ‘Filed Affidavit on the pera 

_gupport of motion for pre ieee tate 


a/7i-Filed Second supplemental affidavit ef Jacob ee 


ee ee 


oe tt a. caer, HONE ESn a Seana cae 

Filed affdvt. of Richard §. Barrett re? reasarch atudies. oo : 

1’ Filed reply affdvt. of Dr. Murray Rockowits. a 

.Piled memorandum of law in ppposition to pltffs' motion todlow a class action-_ i 
submitted deft. Bd. of Examiners. 
Filed MEMO UM & ORDER-- Having been advised that a notice of appeal has been Tt 


__ filed from our order granting preliminary injunctive relief, we shal) defer. fu or y 
action withrespect to motion for sg een of suit as a clsse action until 4 
of the appeal-Sc ordered-Mansfield,J m/n 


“Filed Stipulation as to exhibits necessary for determination of the app 


Aled Stipulation that certain parts #5 listed in Appendix A annexed, yn be < 
retained in the district court, 


Filed Notice that the record on appeal has been certified and transmitted to | 


i 


the U.5.€.A, for the 2d Circuit this 3rd day of Nov. 1971. 


+ Filed true copy . of USCA order that motion of appellee's to dismissthe “appeal “tro 
: USDC & to strike all papers filed by said appellants is granted ‘& it is ordere 


“that Weiner & Gottlieb are granted leave to file a brief amicus curiae within day 


pet copies of the brief shall he served on all parties & that appellees may f lie « 


ae wering affdfbriefs within 2 wks. after service of the brief upon them ~/+, 
-72 Filed deft Board af 
72]. Filed True Copy of 


——— 


Se natn tht that 7 order by Mansfield, J. granting! ws 


_ pltffs' motion for “prelim injunction resbraining defts from conducting further _ 
__ examinations for supervisory positions in the NY City school system, etc, 

— bee is affirmed with costs to be taxed against the appellant in the sum o 
805 


id as pDocksiad as a Judgment #72 69 CLERK. notices) ENT: 6=1~ 
ie ii mm dled sDltrts. 


AO seen rn oe te 


ries Wa : : (AUD . a 6 
‘affdvt & } lotice of. Motion td hefavlt que igment welt tT . 


5/3/13_at_10AM in room 2604 befroe “Hans Pieldat 


pre3-7a ‘dled pltffs memo. in “support of m f motion _for dé 


Baryit 141 BOSTON M. CHANCE,,etal vs. 


THE BOARD. OF EXAMINERS AND . 
po ~ OR BOUCATT ON OF Ha ory 


; . ? 


—_QOGE POMACK™ par TE NOR a * sta cB TROL | 


B73 Filed Affdvt. of i for Motion four Defav . Defaul : v Jugs tenbabr oh ri | 


Supporting Affidvt, & Memo of Law, on beftt ie siete | 2° 
6/73| Filed Defts. Affdvt. 11 in” osition uy ” a bet gee | 


: Metion. sf, ; at ei 


FomeenTianoeneetr watt Norn RES Sed 


a 26/73] Filed Defts. Miele's Mé@mo of i ie ie 2 


ov .17-73s| Filed Request to Enter Default. Mina ads 
May 21-7 eFiled OPINION 39488, - Rages motion 
grant éd and this ac n is designated as a clas: 


VES Le Rul : 
as & meR To, 


raul 


- 
* 


« 
wal 


* Qo 


conditions as setforth. The mot motion 


exercise atte 


—_ 


of plete. for a 
hee pee oe m injunetion are denife Der 
[—— ; on e el4m—in, 4 ‘jeree- 
as indicated. S Set fansfield,J. om 


May 21-7}, Filed stipulation and orie~ “that t plaintiffs 5 may obtain discovery and. 
use any depositions, in, gateries, etc. obtained tt thru discever aad 


“in the eane mannerjete. as if hamea persons continued to be phrtigs tel 
¥ e action whether or not they are in fact parties at tha. subssaquan 
o. date. So ordered. Mansfield, J... 
se Jun 12-78, Filed Notice of settlement and Order determining chis actio 
i as a class action, as indicated and a hearing is set fo! for 


SUT ee 
| 


cam 


7 


6/28/73 at 1OAm in room 501 to determin w whether the a 


ment is fair and adequate. Mansfield,J. mn 


neem te ts a 


rs Jun 26-7}, Filed Charles Wiener Notice of intentivn to _appear and 
Notice of Motion to intervene, filed 6/2 ee lei anne ie 


Filed | Frankle & Greenwald | notice of _Intention_ to appear _ 
the Counci 3 Of Supervisors & Adminis strators of the 


seman 


me . 7 Bz * ‘ 


for 


"City of NY Loacl a4 etc. 


_Affdvt of Elizabeth B DuBois ‘ace ert of pltffs memo re; | 
Intervene 5s ssubmitted by Charles Wiener 


~ te he 


ntti, «ee ne el Nt ae ANN A! 


Filed pitffs memo in response to application to intervene 


wo 


na 


Nea 


o~ 


ee a ae: nn mt ei st ti th smi 


ea OPINION #3969. the applicatians of Mr. wiener and CS 
to intervene are dented, the stipulation or settlement snouljd 


“gh* gt 


be approved as an intert m m_ procedure in ti the be best_ interests _On . 


" T the pitff class and of the public schotl system as a whole. 


' The stipulation. of settlement is amended accordingly _ as 


amen es anastasia: a 1 manne a eect 


! 
po on 
iin dd at page 7- 8 of the 5/21/73 decision to pore any fn 


cattle Nt COC CCN ae ett meni sea to 


if a ayprenonnt plan in not ee wean the a oe 


LY) © ber OOO 20 4 SPEPRES “ge M2) oS » e idebal= en OE EO EE 8 eS ape sate MD 


5 oe 
se ee Pies 
4 Cy ‘ 


Led Gord gr that the 
Sia ‘Filed led’ 9r? af 


: canes ‘by: ar sere at coors 


eyes emma commen son same ep 


ae ‘this date ct. adhere to thé ‘provistons, cqntakhedti 
final. 1 determination ‘oF: the’ aption’. as to fhe 4 Setee, 


Mansfield, C.0. ih A Made oh 
Se re, a Lg eae : 
i 12- 2-734. “Filed final “judgment against deftsRoard Of Examiners 5" 


i ‘Chacellor of the ‘City _:Sehool Das. | ofa the ‘City sof.) 


1 eet eae me 


Ay ir servants employees and d attorneys, oad Ad 211 11 perséns iri Gtr re. i 


aes “and participation with’ them, are permanent ly enjoined pany re 

i. | from: a econcusting further. examinations f for | supervisory Postttb ies | 
es oe | processing or grading or in any other way a administering exe ne for. 
| visory positons or promulgating eligible lists kof issuing lic cens 
oo . _ solely on the basis of exams for _superviscry positions, 6) except as 
ae herein providei, entry of this Judgment s! shall not constitute| any 
ro _| determination of wrongdoing or misconduct and the Court _resetves _ 


CCEA applications for. modifications _as provided. ee 
fa ___| Judgment entered 7-13-73, entered 7-19-73 mn hal 
it i 


— 
re and retains urisdiction } herein. for | the purposes oe entertai in 
a a0 re _purp: hing 


w. it- -73 | Filed | affdvt_of service of Notice of _Settlement_ “together wi 
sed Final 
L UT gaat e na Judgement and Preliminairy Injunction. 


1-144, Fated, Notice of Appeal of Charles Wiener, mailed copies. 
ade 31. 73 | Filed Charles Wieners ‘Jotice. of Motion for a Stay of Enforcement 4 £: 


a | the Stip of Settlement. 
noe < oA E wie erent en ee ee ee ee i ee Nae meme reat FE: 


Lee EE ot os 


beg. 10- oar ied Respondent 's notice of appeal to the ee come. 


: ____ from order of Judge Mansfield dated 7-12-73. Mailed copy |to_ 
 . [as Dubois-)D.Greenberg | & Kaye,Scholar,Fierman,Hays & Ma 


ed_ y cemeomnae: record of proce So 


tug 20-73} P2104 deft. aa. ‘of Reandnnes:. nokine at Se es gated ee 


arts of the Lialadaiaiss Wael 


| pinata ean ae pment aor msn <te enset eee sn ee peente on eae ements meat mer aia naman spn rns 


due 20-73, Filed Charles. Wieners Notice of ‘Appeal re: & re: Stay o: of Enforcement. | ‘' 
os mailed copies to DuBois; ;Greenberg; Kaye .choler Fiermé n.Ha 
& Handler, _and Corp Counsel. _&- Bad0- (3. 


[Filed Stip & order extending the time to deca the appeal t« 
_tb-loaT3: Menatieia 0d. 


ee eas “ bith ‘ 
ibie. Waa. _veaton CHANCE, etal. y, THE ROAMR, OP RRAMINERS AND THE | : | 
in ON acaeinaed H. Cuanen, OF sy crt oF new tors. 


ao IITA: 


Har 


bas Ma i 
op i a 
i" : 
‘ ‘ 


: io Le ied 
”) “Filed rey in Qppesition. £ aiakitta' otic ‘ 
D-73 Weled letter from Wilikie Farr. Lhe , Judy = Rane | 


73 Fale Filed Affidavit in Ogposition to prope ad Shige 
{ Charled Wiener _e aterveg@r- ape Liget}:8 
nia leint{ffs' notice of di pigmation of qddit wat axhibs 


air wiaat ; oF Kabprd sertivred al hereto a 


On Ott. a : 
—TeRs 134 73 Filed Faerie anawering affidavit in opposition to mo} for § 
i enforcement. 


Aug .4 3473 Filed plaintiff's response to motion. forsteyoF et Stead 


“Aug. 513473 Filed memorarfdum of MANSFIELD,C.J.,dening epplication | of. om 


WIENER for a stay of enforcement. 
~ Sept. 326-75Filed iotise of designation « of additional exhibits for | TROTARTOE Te 


the record on appeal. 
Daev273 ts _Filed OPINION # 40151;Granting GSA and ‘application to. “intervene. for { if 


a a Limated purpose of coftesting issues” raised iby pit tire, .Sabject_ as 
r 


a ae 8 Sa 


‘application by CSA to interene or offer proff.,the Board i _bar 


~ until farther order of this Court from impiementing _ the tri ae fer 


e | BeOvL a One | 6 of the CSA agreement. . Mansfeild,C.J. ay 

«: Jan, 8-74. [Filed MEMORANDIM of Civil Reassignment to Judge Tyler.(mn) ; 
pt Jan. 8- 74! Filed Order to Show Cause to. intervene and fer reconsideration of — = 
Sig __ Decision dtd 12/27/73, ret. 1/21/74. NS. 
. | ieee cas Filed PItff's memorandim in response to motion for ‘pti “i 
S. and reconsideration. of eayoee ne wee pervisors & Adminietre 

* Jan.18- - Filed Execujion of oe ee o.Inc. by Louis J. Coldstein, , PEBS. on 
M7307 73. UDGMENT UNSATISFIED. dtd 1/16/74 at 
F Jan. _ |. _ Andrew Stuart As Mr.Arnold B.Cantor,on 8/227 Tae TOOGMENT . 

UNSATISFIED. dtd a 5995695, 


* Jan.22-74 (Filed Memo end.on Order to Show Cause to intervene ,etc. ara rée/ 74: 
“Motion granted for intervention of petitioner ,Csa, Local , 1, etés. 
pursuant to Rule 23 FRCP and subject to limitat‘ons expressed: 


I —— | - ae eRe paragraph. of opinion _ of court (per Mansfield) dated “aba 
' 7473.50 -Ordered.T¥L a 
} ik eee Sx) Bd.of Edu€ation. a 


eee 14 Filed ‘Atfdyt. oF Saul %.Cohen for Deft.The Bd wok Examiners. 
i ers cs ti are Cone Ey ak ne BY pts es se cer BTVEL' 
xe E Letter from FrankleéGreénw. a ti / in su ort 
2 ae : ia “atervenor s mot Lon -Or reenwa}d.Legs. and order of si vindlen 
; Co dew 2S eee. asindicated. CA TAO MNES es 
and 7F|  Vishehial Go. ol BY Pena 7 a ee 


F ae 4-74| Filed P1t&sé = Memorandim in vé6ponse~ toa/28/: 74 ‘Letter. o£ Deft- Inter=. 
‘ Ce NOT CRA aie an itn CE SU eae 
Feb. 26-74 "iled Affdvt 92 fersanal. Service by $ the Ldon_Schorer_on “1/9f7’ Sen: 


—upon__iricD.Balher-.of Legal Action Center for Pltff-Ordec_to. She 


) LAA oie die 8 


AND eee ley -—Gnise+ Acfdyt Ly Leonard Greenwald on eee 74 upon. Leonard Bernikow 
TSE AT GIS DMG ein for-respondent, of Order—to-Show-Cause..—— --- apa tae 
4 - Reb. 25-74 Filed pets. CSA Memorapdim of Law in’ support eens 
* . Feb. 26e/ 


peer 


—~Ktled Memorandum in- opposition ta. a ialebiae a of fa for. roargumenty 


———————————— 
D. C. 108 Criminal Continuaiivn Sheet 


“. 


a Gav. 4141 BOSTON M.CHANCE. 74808 THE BOARD. OF EXAMINERS, 
PAGE 10 ee 


JUL i. | TT TA CPOE T me ro 

e a FLIES Vermox ead ¢ spinton 4 # SF vind fl zof 

raph SK ite b kaa: 7 quaint ; Bi: amin tnt tase Scott 
coms fderat on before Judge: 
-, to reoeens of rE eae tm deciat 


x ER ELS + [Mal Led : ol hile 
. ee. File att 75 2 t ‘ * ; ‘ va Th, nob Rt 4 Soap reer 4 ee « 
a Te at 9 ‘wits tt Tog = ata Pea Dike th 
“memorandum and ond der, ser 5 vai] sites) 
Filed Patt. _ . Counel pervisofs and Ad ind n etre 


tell a “"AFL-Ciit oF Ay one Ha = raha 
| i os eat Aiaiteape ee hte babes 
Ye a= 7 aiied Heme Fy Pe. sia: Ondated shat the motion af 
é 
, Mar. 13-74 “focal 1 Pagepaed, pp get of Sama_D ChO"is denied for the J 
oo: have extreme eneue dee hae. that the order in. tion is ep le as a 
final order; assuming that bhis fs an interlocutor ex, it does _ 


“not seem to co be appealable under 28 USC 1292; two Silken ack 
____for this Court _have each considered CSA's arguments, it ‘1 
_ unlikely that an appeal of this narrow side issue will do 


than delay the resolution of the case; at present it Bodh ears’more 
"than teely that the entire litigation may soon be concluded at the 


“district court level; and the order which CSA attacks has on in 
- effect since 12- 27-73, hence there seema to be no compell Stace ag = 


ators ion a 
_ WSCA, 2nd C4 — 
wre tes oresdepal| SASOC ATESC 9s gPpge TRE? | copy to DuBois 
- Redlich on 3/13/74. . 
lane. 10-74 Filed Affdvt of Service by Serinity Young for Corporation Counvet ey 


. of NY by serving copies of Pltffs "Memorandum rt Of P1ItE 

oe "Memorandum ! an suepore. ofePltffs' Proposed Order a BH Oppos 
,> | _ te Deft Board of ‘Exeminers' Proposed Counter-Order together with tt 
A <8 treet order on counsel to Kaye,Scholer,Fierman, heys6m 

i es on 

5-16-76 |¥ iled pete. Board of Examiners Notice of Settlement&Order.A Hearing will 
i — | be hel@ before this Court. on 4/26/74 at whichii time the partisa _ 
eo _will report whether they have reached upon a plan for a new pereseé 
é¢- | comprehensive selection system for supervisoryp personnel in 


|... Sehool System.If parties have not reached such an agreement ,def 
Co Bd of Examiners shall be prepared to submit its proposed_ planspltit: 


“shall indicate whether in their view,hamring will be required in _ 


nt 
: | __ order to resol-- objections. to proposed -plan,etc. TYLER, J, ( < 
i Filed Pxoposed int» aor's affidavit & & show_ cause order permitt: ng, 

: _ Community Seh..'’ goard,Dist. No.3 to intervene ret.5-24-74 at 2:30 


P.M. RM 128. tyser LJ. 


74 | Filed Proposed [nts rveners. af€dvt’in support of mction to intervene pur: 
_ suant to Rule 


-74_ Filed Deft.Board of Examiners Affdet_in opposition to motion. to_interven 
7 Nf ee okie ‘ u : a 


: ee BOSTON M. " CHANCE ET ANO VS. THE BOARD OF EXAMINERS re! 
e 4 ee atest 


sae a | | . 
bagel led wanscrpt of 1ecord of proceadiiga, me ai, = POLE " 
ee. ied transcrip of iescrd oi proces 193 ro: ee "Sa: ma 

eS ce Art) Sa MEMORANDUM OPINION? 


FG eee Court of Agpenta fapte fort ents 
BOR. _____a number of occasions that 


iy may ae also extremely old : ; 
$e 
Se Ton as eee 


ecd. FAY % The 
ion is in the etion,deemed jn al] 

___for at least the following ‘reasons ;s¢e rule 

So Ordered. TYLER ,J. (mn) 

| Filed pltffs.' notice of motion for counsel fees and i costs _ 
oe _-ret: 7/15/74, oo 

| Filed pltffs.' memo. of law in. support of m motion fer c counsel Yaa) 
Lled_ oe an ge eigen SS a oa Os cree ay co: mee 


Soar "appeal of on defta. attya on. 3/74. 
Filed “not (ee “ak of ea ter neogenen Sree rom He *sraee— 


denying in all respects their motion to intervene 


—F mailed cage to EeuDuBois,L._ Berntkou Kayes. sScholer,Flermaa,— 
me & Handler an ane Frankle & Breenwald. 


° 
Soni Eevalaanen (enuunennaananeee Hah 


7 


4 Meno End.on Order. +6 Show Cause -dobfion granted to_extent- indicated_vy- ta 
: Ppt tn pt agp gtr yeh AE a 
ted ansofar and only. Suseter-< ae it -eneke— — 


be 
: % "on Results. of its evaluationtexinationof on-the 
— -—job performance of acting supervisores in accordance with pare.VI B of 


Budgment date : 
i : py of or der and_ opinion of the U.S.C.A. fret the 
vt ercders of the Dist, Court are: affirmed withe costs. to De ce 
__taxed against the - appellants. Clerk 
_____docketed as judgment . #74, 615. im A ee 
Filed Affdvt of Service by. Michael A. ‘Rebel f. -Mmicus Curiae... 
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IN TIE UNITED STATES DISTRICT COURT 
POR THE SOUTHERN DLISYRICT OF LEW YORK 


1} : ie 
| BOSTON M. CHANCE, LOUIS C. MERCADO, 
; CLARA BURGESS, FAITi] RINGGOLD, SHIRLEY RAN-: 
; DaLL, MARTA C. CESTERO, EDSARD BONWEMERE 
| and MARIA SANTCS, individually and-on : 
; behalf of all others similarly situated, 
| i 
| THE BOAPD OF EXAMINERS AND THE CIVIL ACTION 
| BOARD OF EDUCATION OF THE CITY OF : 
i KEW YORK: eNO. 
| GERTRUDE E. UNSER, individually and in : . 
| hex capacity as Chairman of the Board 70 Civ. 4141 
| of Examiners; : 
u72.Y EE. GREENE, MURRAY ROCKAWITZ and 
| PAUL DENN, individually and in their : 
| Capacities as members of the Board 
| of Excminers; : AMENDED 
| cuaRy BERCTRAUM, individually and in COMPLAINT = 
| his capacity as President of the : CLASS ACTION 
| board of Education; 
| ISAIAH E. RCR3INSON, JR., individually 3 
|and in his pacity «5 Vice-President 
1 ox the Br of Education; : 
|HARY £&. mr 2, SEYSOUR P. LACHMAN, and 
| JOSEPH MO..cs2?2RAT, individually and in : 
| their capacities as members of the Board 
| of Educaticn; : 
HARVEY B. SCRIBNER, individually and in { 
I nis capacity as Chancellor of the City : 
School District of the City of New York; 
land PREDERiCX H, WILLIAMS, individually : 
and in his capacity as Executive Director 


of the City School District of the City : 
of New York. 


| : 
| JURISDICTION 

| 

| 


1. his is a civil action brought under Title 42 vU.S.c. 
§1981 providing for the equal rights of citizens and of all 


persons within the jurisdiction of the United States; Title 


aaa LT TTT 
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42 U.S.C. §1983 to redress the deprivation under color of state 
law, statute, ordinance, regulation, custom or usage of rights, 
privileges and immunities secured by the Fourteenth Amendment to 
the Constitution of the United States; Article 5 §6 of the New 
York State Constitution and §2590-j 3 (a) (1) of the New York 
Education Law, requiring that merit and fitness, as determined 
by examinations, be the basis for appointments and promotions in 
New York City public school system; §2569(1) of the N. Y¥. Educ. 
Law guaranteeing the validity and reliability of examinations and 
examination procedures in the New York City public school system; 
and §2573(10) of the N.Y. Educ. Law vesting in the Board of 
Education of the City of New York exclusive authority to 
establish the academic and professional qualifications for the 
City license of principal and of certain other positions, to 
enjoin violations thereof. Plaintiffs also seek a declaratory 
judgment pursuant to Title 28 U.S.C. §2201. The matter in con- 
troversy, exclusive of interest and costs, exceeds the sum of 

ten thousand dollars ($10,000.00). Jurisdiction is conferred on 


this Court by Title 28 U.S.C. §§1331 and 1343(3). 


: CLASS ACTION ALLECATICNS 
2. Plaintiffs bring this action in their own behalf and 
as a class action pursuant to Rule 23(b) (1) and (2) of the Federal] 
Rules of Civil Procedure. The class includes all those who (1) 
have failed supervisory examinations for which eligibility lists 
are to be published or are eligille to take supervisory exami- 


nations to be given in the future and (2) are members of minority 


groups who suffer from cultural disabilities impesed by 


historical patterns of educational and social discrimination or 
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are untutored in the esoterics of test-taking in the New York 
City school system: 

3. It would be unduly burdensome and impractical to enumeratic 
exactly the members of the Class; however, a rough approximation 
indicates the number to be in the thousands. Deputy Chancellor 
Anker has indicated that the blacks and pucrto Ricans eligible 
for merely one supervisory examination scheduled for the fall 
(the elementary school principals' examination) number somewhere 
between three and four hundred. New Ycrk Times, July 24, 1970. 
On information and belief, fourteen additional supervisory 
examinations are presently scheduled fer 1970-71, suggesting the 
existence of several hundred more eligi.les from minority groups. 
Furthermore, on information and belief, a number of eligibility 
lists established pursuant’ to Supervisory exams already given 
“re about to be published, indicating the existence of additional 
members of the class, numbering in the hundreds, 

4. Plaintiffs are members of the class: both plaintiffs ar 
eligible to take a Supervisory exam scheduled in the future 
(the elementary school principals’ exam) and both are members of 
culturally disadvantaged minorities (Mx. Chance is black and mr. 
Mercado is Puerto Rican). 

‘ 5. The members of the class, numbering in the thousands, 
are SO numerous as to make joinder impracticable. 

6. Clearly, there sre questions of law or fact common to 
the class. The alleged discrimination in violation of the 
Fourteenth Amendment has a similar negative impact on the interest 
of each member of the class. Administration of unvalidated exams 
in violation of the provisions of N.Y. Educ. Law §§2569(1), : 

2590-3 3(a) (1) and of Article v, Section 6 of the New York Stcte 


r 


& 
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Constitution obviously will have a particularly onerous impact 
On the class Gcscrived in Paragraph (2) supra. In addition, the 
existence of common questions of law or fact is implicit ina 
finding that the class action satisfies the requirements of 
PLR.C.P. 2310) (1) or (2). 


7. ‘The claims of the representative parties are typical of 


the claims of the class, and the representative parties will 
fairly and adequately protect the interests of the class. It is 
obvious that the named plaintiffs share the issues and tneerosts 
of the absentee members of the class. All members of the class 
are barred from permanent supervisory positions is the school 
system because they have no license. Both the named piaintiffs 
and unnamed members of the class are members of minority groups 
who are eligible to take supervisory examinations, all of which 
are alleged to be discriminatory, invalid and otherwise in 
violation of the law. There is no suggestion of any antagonistic 
interests among members of the class. {It is equally obvious 
that both named plaintiffs intend to prosecute the interests of 
the class vigorously. Both clearly desire pormanent supervisory 
positions. Both Mr. Chance and Mr. Mercaco are presently serving 
as acting principals; both are eligible for the position of 
prancipal, elementary school except that«they do not possess 

the requisite license; Mr. Chance has taken and failed one 
previous supervisory examination. Thus, it is clear that the 
intense commitment of the named representatives to the goal of 
declaring invalid and enjoining the present system of examining 
and licensing supervisory personnel in the school system is 


unassailable, and that this goal is coextensive with the interests 


~ « 4 
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of the other members of the class. 


PARTIES 


8. Plaintiff Boston M. Chance, who has been employed in the 


pedagogical service of the New York City public school system 
for the past 15 years, is black, holds a New York State principal ' 
certificate, and is acting principal of Public School 104, an 


the educational and experience qualifications established by law 


| 

and by the Board of Education and the Chancellor of the New York 
City School District for the position of principal, elementary 

| school. He is barred at present from being arpointed permanent 

| principal because he does not have a New York City license as 

| 

| 


| elementary school principal. 

9. In September, 1968, plaintiff Chance took the examinatio 
; conducted by defendant Board of Examiners for the position of ] 
Assistant Prineipal, Jr. High School. He failed to pass that 


examination and therefore was not on tre eligibility list 


a ens 


established July 15, 1969, for said position, and was not issued 


elementary school in the Bronx. Plaintiff Chance possesses all 
: license entitling him to permanent arsointment in said position. 

| 10. Plaintiff Louis C. Mercado, who has been employed in the 

| edasogical service of the New York City schocl system for 12 years, 
| is Puerto Rican, holds a New York State principal's certificate, 
e iS acting principal of Public School 75, an piecer tay school 

in Manhattan. Plaintiff Mercado possesses all the educational 

ees experience qualifications established by law and by the Board 

of Education and the Chancellor of the New york City School 
District for the position of principal, elementary school. He 

is barred at present from receiving appointment as permanent prin- 


| cipal because he does not have a New York City Jj cen 
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10a. Plaintiff Clara Burgess, a resident of the City of 
New York, is black. She has been an employee of the New York 
City public school system for seventcen (17) years, and is 
presently Evaluator of Head Start Progrears for Community School 
District 7. Plaintiff Burgess holds state certification for 
elementary school principal, and is a candidate in the most recent 
examination for the New York City license of elementary school 
principal, the written portion of which was given on November 3, 


2970. 


° 
° 


10b. Plaintiff Faith Ringgold, a resident of the City of 
New York, is black. She has been an employee of the New York City 
public school system for fifteen (15) years, and is presently a 
teacher of art at Brandeis High School. She is also a lecturer in 
art at Bank Street College and Wagner College. Plaintiff Ringgold 
failed the examination of defendant Roard of Examiners for the 
New York City license of supervisor of art which commenced in 
March, 1968. 


10c. Plaintiff Shirley Randall, a resident of the City of 


New York, is black. She has been an employee of the New York 
City public school system for fifteen (15) years, and is presently 
a+teacher cr retarded children at the Bronx Occupational Training 
Center, a facility of defendant Board of Education. Plaintiff 
Randall is a candidate in the most recent examination for the 
New York City license of Supervisor in the Bureau of Children of 
Retarded Mental Development, the written portion of which was 
given in June, 1970. 

10d, Plaintiff Maria C. Cesterqa resident of the City of 
New York, is Puerto Rican. She has been an employee of the New 


York City public school system approximately fourteen (14) years 
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and is presently acting principal of Public School 120, an 
clementury school in Brooklyn. Plaintiff Cestero holds state 
certification for elementary school principal. She failed 
the examination of defendant Board of Examiners for the license 
of Assistant Principal of Junior High School which commenced in 
September, 1968 and is a candidate in the most recent io 
for the New York City licenses of Elementary School Principal, 
the written portion of which was given November 3, 1970, and for 
Administrative Assistant of High School, the written portion of 
which was given December 29, 1969, 

l0e. Plaintiff Edward Bonnemere is black. He has been an 


employee of the New york City public school system for fifteen 


(15) years, and is presently a teacher clrwusic at Intermediate 


School 55 in Brooklyn. Plaintiff Bennemere failed the examination 
of defendant Board of Examiners for the Kew York City license of 


| 
Chairman of Music for Junior High School, commenced in or about 


1Of. Plaintiff Maria Santos, a resident of the City of 
New York, is Puerto Rican. She has been an employee of the New 
York City public school system for seventeen (17) years, and is 
presently Coordinator for the study of English as a second 
language for Community School District +9 in the Bronx. Plaintits 
Santos holds state certification for secondary school principal. 
She failed examinations of defendant Board of Examiners for the 
New York City licenses of Junior High School Chairman of Foreign 
Languages and Senior High School Chaiiman of Foreign Languages, 


administered in or about 1966. 
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ll. Defendant Board of Ecucation exists pursuant to the 
laws of the State of New york (N.Y. Educ. Law §§2552 and 2590-b) 
ana is declared by law to be a body corporate (N.Y. Educ. Law 
§2551). Said Board of Education is empowered and required, 
inter alia, to establish and maintain such free elementary and 
other schools as it deems necessary to meet the needs and demands 
of the City of New York (N.Y, Educ. Law §2554(9)); and to 
designate the academic and professionzl qualifications required 
for the license of principal and of certain other positions 
(§2573(10), N.Y. EAuc. Law). Defendants Murry Bergtraum, Isaiah 
me RObinson, dr., Mary E. Meade, Seymour P. eA chan and Joseph 
Monserrat, constitute the membership of defendant Beard of 
Education. Their terms extend to vuly 1, 1971. 

12. Defendant Chancellor Harvey B. Scribner is chief 
administrative officer of the City School District of the City of 
New York and functions pursuant to §2590-h of the N.Y. Educ. Law. 
Said Chancellor is empowered and required, ehter alia, to 
promulgate minimum education and expericnce requirements for all 
Supervisory service positions (N.Y. Educ. Law §2590-j(2)). 


13. Defendant Deputy Superintendent of Schools Theodore H, | 


|| Lang is the chief personnel officer of Said school district. 


: 14. The Defendant Board of Examiners exists pursuant to the 
laws of the State of New York, discharging covernmental functions 
(N.Y. Educ. Law §2569(1)). Said Board of Examiners is empowered 
and required, inter alia, to prepare and administer examinations 
to determine the merit and fitness of applicants for Wew york City 


teachers' and Supervisors' licenses (N.y. Educ. Law §2590~7j (3) (a) 


(1)). Defendants Gertrude E. Unser, Jay E. Greenc, Murray 
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Rockawitz and Paul Denn are meinbers of said Board of Examiners. 


FACTUAL ACKGROUND 
15. The New york City public school system is composed of 
216 schools, and has a pupil population of 1,123,165 that is 
33.6% black and 22.2% Puerto Rican. Said system cmploys 
approximately 937 principals or others in charge of schools, 
1,851 assistant principals and administrative assistants, 943 
Gepartment chairmen, 1,465 guidance counselors and 62,891 day 


teachers, 


16. In order to obtain a permanent appointment to any 


| 


supervisory position, an individual needs an appropriate 


| New York City license (N.Y. Educ. Law §§2569, 2590-j{1), (4)b, 


(4)d). Such licenses are issued by defendant Board of Education 
only to persons who meet qualifications that it and the Chancellor 
| have established as required by law, and who have passed an 
examination procedure prepared and administered by defendant 


| Board of Examiners. These licenses are in addition to state 


requirements for supervisory positions. £ all the school 
| districts in the State, only the City School District of the City 


o£ New York maintains a Board of Examiners and this specific 


| 
| 
| 
| 
| 
me and licensing procedure. Indeed the only other 
| school district in the state in which the law provides for 
inte in addition to state certificate is Buffalo. ee 
|Eduec. Law §2573(10-a). 
17. Were it not for New york's examination and licensing 
procedure, plaintiffs Chance and Mercado would be appointed 
| permanent elementary school principals. Both already have 


i 
lattained State certification for that position, and both were 
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selected for their present acting principalships by their 
respective community school boards, in accordunce with New York 


City's decentralized system, after extensive selection processes. 


Moreover, both are specially trained to be principals, having 
graduated a year-long Fordham University Instructional 
Administrators and Principals Internship Program in Urban 
Education. a 

18. There is at prescnt no outstanding list for the positio 
of elementary school principal. The Board of Examiners has 
announced its intention to hold an examination procedure Sor the 
position of elementary school principal on November 3, 1970, and 
to promulgate a new list in the spring of 1971 based on such 
procedure. If plaintiffs Chance and Mercado do not pass such an 
examination procedure, they would have to be removed from their 
present positions--notwithstanding the merits of their per- 
formances--and replaced by persons on such a new list pursuant 
to N.Y. Educ. Law §2573(2); Board of Education By-Law 101(3). 

19. Upon information and belief, in addition to the 
examination for the position of principal, elementary ~chool, the 
board of Examiners has scheduled approximately 14 other supervisory 
examinations for the yea: 1970-71. Upon information and belicf 
said Board will in the coming uate promulgate numerous 
eligibility lists and issue licenses for yet other supervisory 
positions based on past examinations. 

20. There are approximately 1,600 persons who hold a city 
license of principal for some level of the New york public school 


System. Most =~ but not all - such persons actually head schools. 
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Others function in various administrative positions. Of the 


licensees only 11 are black (about 1% of the total) and only one 
is Puerto Rican. Upon information and belief, out of approximate 
750 persons licensed as principal for New york City elementary 


school, five are black (less than 1% of the total) and none is 


| puerto Rican. The percentage of persens licensed for other 


supervisory positions who are black or Puerto Rican is also 
strikingly low compared to their percentage of the school student 
population. Thus, for example, upon information and belief, of 
the 180 administrative assistants for high schoots none are black 
or Puerto Rican. Of the 1610 assistant principals, junior high 
and elementary schools, only 7.0% are black and 2% Puerto Rican. 
Purther, at the time the list for the position of principal, 
elementary school, was originally promulgated, of 340 persons 


on the list only 6 or 1.8% were black anda 0 were Puerto Rican. 


At the time the list for principal, high school was promulgated 


there were no blacks or Puerto Ricans among the 22 persons listed. 


At the time the list for principal, junior high school was promul- 


gated, of the 115 persons on the list only 1(0.9%) was black and 
i (0.9%) Puerto Rican. At the tine the list for assistant 
principal, junior high school was promulgated, of the 690 persons 
on the list only 55(8.0%) were black and none were Puerto Rican. 
21. The Board of Examiners procedures are the major factor 


accounting for this low percentage in minority group personnel. 


The percentage of New York City school Supervisory personnel who 


are black or Puerto Rican is strikingly lower than the comparable 
figures for the four next largest cities in the United States. 


22. The Board of Examiners testing procedures are biased 


against blacks and Puerto Ricans. They frequently emphasize 


esotcric cultural facts unrelated to the Supervisory positions 
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in question. Moreover, these tests place a premium on familiar- 


ity with organizational peculiarities of the New York City school 
system which, wahie having little to do with educational needs, 
are largely gained through coaching and assistance from present, 
predominantly white, supervisory personnel. Blacks and Puerto 
Ricans, not having had equal access with whites to such treatment, 
are at a severe disadvantage with respect to Board of Examiners 

23. The testing procedures do not indicate a candidate's 
ability to do the job being tested for. There is no evidence 
that they measure merit or fitness, they have naver been validated, 
and they are unreliable psychological instruments. Moreover, 
they are not objective in their assessment of candidates but, on 
the contrary, are highly subjective. Upon information and belief, 
most or all such testing procedures contain written and/or oral 
portions. The questions are composed, and the candidates are 


evaluated and rated, by examination personnel who have had no 


training in professional test administration. Such examination 
| pecsonnel thus necessarily render their judgments -- both as to 


the pertinency of the questions and the appropriateness of the 
responses -- on the basis of their individual subjective predi- 
lections. There hés never been any empirical study to determine 
wHether these questions and the method of evaluating responses 
measure or predict a candidate's ability to do the job for which 
a test is given. 

24. Moreover, because of the established discriminatory 
reputation which these Boards of Examiners procedures have in 
the black and Puerto Rican communities, a large portion of 
otherwise cligible minority group persons have been discouraged 


from seeking a license. 


VIOLATIONS OF LAW 
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25. The administration by defendant Board of Examiners of 


unvalidated supervisors examinations, which has effected without 


any rational justification a racial classification because of the 


Gearth of blacks and Puerto Ricans licensed theretrom, is a viola- 


tion to the right of plaintiffs and their class to equal protec- 


een of the United States. Plaintiffs and their class 


have no adequate administrative remedy available to them to 


| 
| |! challenge and prevent defendants' conduct and use of examinations 
| for supervisory positions in the New York City School system. 


26. Article V §6 of the New York State Constitution states 


in pertinent part: 


Appointments and promotions in the civil 
service of the state and all of the civil 
subdivisions thereof, including cities and 
villages, shall be made according to inerit 
and fitness to be ascertuined, as far és 
practicable, by examination .... 


| tion of the laws as guaranteed by the Fourteenth Amendment to the 


Moreover, §2590-j 3({e) (1) of the New York Education Law states 
in pertinent part: 


The board of examiners shall prepare and 
administer objective examinations to 
determine the merit and fitness of all 
candidates for . . . supervisory service 
DOSLCIONS « 6 os 


| the testing procedures of defendant Board of Examiners, being 
neither objective nor being measurements of merit and fitness 
fer the particular jobs involved, and yet being a basis for pro- 


motion in the civil service, are conducted in violation of 


Article V §6 of the New York State Constitution and §2590-j 3 (a) 
| (1) of the New York Education Law. 
a7, Section 2569 subd. 1 of the New York Education Law 


states in pertinent part: 
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: + « « The Boarsiot Evamiacrs) shail 


periodically revizw the velidity and 
reliability of examinations as well as 
evamination procedures .... 


Although this provision has been in effect since 1967, the Board 


! 
! 
| 
' 
i 


'of Examiners has never complied with it. This provision repre- 


| 
lsents the determination by the Legislature that merit and fitness 


cin only be demonstrated by ecxaminations that have been proven 


valid. Thus every Board of Examiners testing precedure for 


s that for elementary school principal, is in dereliction of 


' 

| 

leu upervisory positions which is presently planned ox scheduled, | 

a 

aid §2569(1). 

* 
26. Section 2573(10) of the New York Education Law states 

in pertinent part: 
- « « The board of educution, on the recommendaticn 
of the superintendent of schools [Chancellor] shall 
designate, subject to the other provisions of this 
chepter, the kind of grades of licenses which shall 
be required for service @s principal .. . principal, 
branch principal, director, assistant exeminer in 
the bourd of cxzminers, supervisor or teacher of 
& special branch, head of department, assistant, 
e « « together with the acadexic and professional 
qualifications required for euch kind and grade of 
A1Cenge . « « 

Tne Board of Examiners, on the other hand, has no statutory 


erin seen sees en 


authority to establish academic or professional qvalifications 


for any license. Nevertheless, upon information and belief, the 
Board of Education has in the past and plans to continue a prac- 
tice of leaving to the exclusive discretion of the Board of 
Examiners the perparation, administration and grading of super- 
visory examinations, including the proposed forthcoming examinatio 
procedure for the position of elementary school principal, to- 
gether with the determination of the appropriate academic .and 
professional level of the content of said examination. The 
result of this total deference by the Board of Education to the 


ppoard of Examiners is that the latter body effectively establishes 
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the level and quality of academic ana professional qualifications 


which are required to obtain the license of clementary school 
the academic knowledge and professional abilities which a candi- 


date must possess for successful completion of the testing pro- 
cedure. The administcation of any examination precedure for 

the position of principal in which the Board of Edveation does 

not specifically instruct the Board of Exzminers as to the parti- 
cular academic and prefessional qualities it is to test for, is 


an unlawful delegation of authority in violation of said §2573 (10). 


WHEREFORE, flaintiffs respectfully pray: ‘ 


| 
nee The Boarc of Examiners is the sole determinant of 
(a) that this Court declare that defendint Board 


supervisory examination procedures is in vio- 


-tsieatetieonaansshonmante naar aeavaPeatanshnannnantenseeeanaeananrsaaaenesmmcaeenntser 


of Examiners' present and olanived use of 
latior of the Fourteenth Amendment of the Con- 
stitution of the United States und under the 
doctrine of pendent jurisdiction, declare the 
same in violation of §§2559(1), 259C-j 3(a) (1) 
and 2573(10) of the New York Education Law, 
and of Article V §6 of the Mew York State 
Cons citution; 

(b) that defendants and their successors be pre- 
liminarily and permanently restrainea ana 
enjoined from administering or othernvise 
making vse of any written and/or oral test, 
as a criterion for the granting or withholding 
of the New York City license of elementary 


school principal or of any ohter New York City 


sree manne 
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public school system supervisory license, which 
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(c) 


(e) 


(f) 


has not keen prepurcd and validated in accord- 
ance with the latest standurds of professional 
psychological testing as accurately measuring 
the merit and fitness of candidates to perform 
the tasks of the position for which the test- 
ing is being administered; 

that defendants and their successors be further 
preliminarily and permanently enjoined from 
administering or making use of any examination 
for principal, or other supervisory positions 
covered by N.Y. Educ. Law § 2573(10), which has 
not been prepared in accordance with, which does 
not strictl adhere to, and which in any way 
exceeds sp<cific academic and professional 
standards for the license established by the 
Board of Edveation pursuant to said §2573(10); 
that this Court retain jurisdiction in tie action 
until such time as defendants comply with the 
constitutions and statutes cited herein; 

that this Ceurt award plaintiffs their costs 
and attoraeys' fees; and 

that this Court grant such other and furrher 


relief as may be proper. 


Respectfully submitted, 


JACK GREENDIRG 
JONATHAW SHAPIRO 
ELIZAGETI! B. DUBOIS 
STEPHEN G. YOUNG 

10 Columbus Circle 

New York, New York 10019 


GEORGE COOPER 
435 West 116th Street 
‘ew York, New York 10027 
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Board of Examiners’ Answer, served 
On April 21, 1972 
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{ 
|| BOSTON M. ChANCE, LOUIS C. HERCADO. CLAPA 
| BURGESS, PAITH RINGGOLD, SHIRLEY HALDALL, 
I waran C. CESTERO, EDWARD BONNEMERE and 

MARIA SANTOS, individually and or behalf 


of all others sinilariy situated, 
Plaintiffs, 
Ve 


THE BOARD OF EXAMINERS AND THE BOARD 

}} OF EDUCATION OF THE CITY OF NEW YORK; 

i GERTRUDE E. UNSER, individually and in 
ner capacity as Chairman of the Board 
of Examiners; 
JAY E. GREENE, MURRAY RovKOWITZ and 
PAUL DENN, individually and in their 
eapacities as members of the Board of 
Examiners; 

i MURRY BERGTRAUM, individ illy and in 

President of the Board 


CIVIL ACTICY 


No. 
70) Civ. wal 


ANSWER 

Hof Educatior: 

HW LSAGAH Ei, AOCBINSON, (GR: , individually 
}and in his capacity as Vice-President 

lof the Boara of Education; 

(HARY #. MEAD, SEYMOUR FP. LACHMAN, and 
1JOSEPH MONSERRAT, individually and in 

‘their capacities as members of the Board 
,of Education 

CHAS ORY RB, VOCRI BAMA. individialliv: and in 
in sueavaalgy 23 Chancellor of, the 'Cipy 
(ochool District: of the City of New: York; 
band PREDERICK il, WIDUTAMS, individually 
and in his"eapecity as Executive Director 


Defendent Board of Examiners, by its attorneys, 
DERNMAN, HAYS & HANDLER, for its answer to the 


Fespectiulliy allepzos: 


(denies 
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@. Lacks knowledge or information thereof sufficlent 
to form @ bebier an tu the truth of euch and every allepation 
contained in Paragraph 2 of the Complaint, exeept specificaly: 


denies that this action is pronerly maintainable as a class 


action under Rule 23 of the Federal Rules of Civil Procedure, 


| 


3. Lacks knowledge or information thereof suffictent 


o form a belief as to the truth of each and every alleration | 
contained in Paragraph 3 of the Complaint. 

4, Laeks knowledge or information thereof sufficient 
to form a belicf as to the truth of each and every allegation} 
contained in ragraph 4 of the Complaint, except ee 
admits that plaintiffs Boston M. Chance and Louis C. Mercado | 
are eligible to take a supervisory examination. 

5. Lacks knowledge or information thereof sufficient 
£0 Form a belier us to the truth of eadh and every allegation | 
contained in Pardgraph' 5 iof the Complaint, except specifically 
Chat a legally-recognizable class exists. 

6. Ilagks knowledse or information thereof sufficient 
Co fora @ belief as) lo the truth of each anc every allegation 
contained in Paragraph 6, except specifically denies that any 
legally-recognizable class exists, specifically denies the 
existence of discrimination, and specifically denies that any 


examination neretofore administered by the Board of Examiners 


16° invalid. 


4 


di. backs knewledpe or tnforhation thereof sufficient 

| 

to form a belicf as to the truth of each and every ioe ia 
contained in Pavapraphn 7, except specifically denies that any , 


{ 
legally-recogniazuble class exists, and exeent admits that | 


plaintiffs Beston M. Chance and Louis C. Mercado are presently 


SOvVing 48 actlig principals, that both ere Lligible to take 


39a 


the cxamination for principal, €lemuntury cehool, and that 


| 
{Plaintiff Chance nas taken and fuiled one previous super- 
Fission examination. 

I 8. Dentes cach and every allegation contained in 
Paragraph 8, except admits that plaintiff Chance has been 
employed in the pedagogical services of the New York City 


public sche .1 system for the past 15 years, is black, is an 


acting principal of Public School 104, an elementary school 
> 


| 

| 

| 

| 

| 

| in the Bronx, possesses t.°. educational and experience 
ewseiccio established by the Board of Education and the 
Las to take the examination for the position of prin- 
i elementary school, and that plaintiff Cnance does not 
eta the requisite New York City license to be appointed a 
| principal, except lacks knowledge or information thereof 

| sufficient to form a belief as to whether or not plaintiif 

| Chance holds a lew York State princival's certificate, 

i 
| 9. Denies each and every allegation contained in 

; Paragraph 10, except admits that plaintiff Mercado has been 
iemployed in the pedagogical services of the New York City 
public school system for 12 years, is acting principal of 
iP.S. 75, an elementary school in Manhattan, possesses the 
educational and experience qualifications established by the 


Board of Educatiion and the Chancellor to take the examination 


plaintiff Mercado does not possess the requisite New York 
City license to be appointed a principal, except lacks knowl- 
,; edge or information thereof sufficient to form a belief as to 
whether or not piaintiff ticreado holds a Wew York State 


Principal’s certificate. 


i 
| 
| 
| 
| 
| 
: 
as the position of principal, elementary school, and that 
i 
| 
{ 
| 
| 
| 


| 
| 
| 
| 


| 
| 
| 
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10, Lacks knowledge or information thereolr surfi- 
eicnt to form a belief aa te the truth of each and every 
j Allegation contained In Paragraph 10 (a), except admits that 
| Stat nbire Clara burgeas is black, has been an emplovee of the 
New York City publie school System for 17 years, and is a 


candidate in tne most recent examination for the New York 


City license oc! elementary school principal, the written 


| 
| 
| 


portion of which was given on November 3, 19/0. 


ll. Lacks knowledge or information thereof suffi- 
cient to form a belief as to the truth of each and every 
|; Allegation contained in Paragraph 10 (b), except admits that 
jj plaintiff Paitn Ringgold is black, has been an employee of 
;the New York City public school System for 15 vears, is 
; Presently a teacher of art at Brandeis High School, and that 
' she failed the examination for the New York City license as 


rad 


Supervisor of art which commenced in March, 1968, 


fA 


12. Lacis knovledge or information trereof suffi- 


lelent to form a belief as to the truth of each and every 


allegation contained in Paragranh 10 (¢), except admits that 
| 
Plaintiff Shirley Randall is black, has been an employee of 
the New York City public school system for 15 years, is 
| presently a teacher of retarded children at “*he Bronx 
; 


Occupational Training, Center, and is a candidate in the most 
recent examination for the New York City license for super- 
visor in the Bureau of Children of Retarded Mental Develop- 


ment, the written portion of which was given in June, 1970. 


| 13. lacks knowledge or information thereof suffi- 


client to form a belief as to. the truth of each and every 
allegation contained in Paragraph 10 (d), exeapt admits that 


plaintiff Maria C. Cestero is Puerty Rican, has been an 


ile 
cuployee of the Hew York City publie school system far 


Approximeitbety Wl yours, is Presently Acting prineinal of 
P.S. 120, an elementary school in sSpooklyn, failed the exam- 
Ination for license of assistant principal, Junior Hirch 


School, whieh comneneed in September, 1968, and is a can- 


didate In the most recent examinations for the New York City 


of which was given November 3, 1970, and for assistant prin- 


cipal, High Sehool administration, the written portion of 


which was given December 29, 1969. 
14. Lacks knowledge or information thereof suffi- 
elent to form a belief as tu the truth of each and every 


allegation contained in Paragraph 10 (e), except admits that 


Plaintiff Edward Bonnemere has been an employee of the New 


York City public school system for 15 years, is presently a 


; teacher of music at I.S. 55, in Brooklyn, and that he failed 


4 


‘the examination for the New York City license of Chairman of 
; 

oe Junior linen School, commenced December, 1963. 

{ 

: 15. Lueks knowledpe or information thereof cuffi-e 
petent to form a belief as to the truth of each and every 

| aitexavion contained in Paragraph 10 (f), except admits that 
Il plaineire Maria Santos is Puerto Riean, has been an employee 
of the New Yorx City public school system for 17 years, and 


that she failed examinations for New York City licenses of 


Chairman, Foreizn Languages, Junior High School, and Chair- 


| 
| 
ae Forelgn Languages, Senior High School, adminiscered in 
i 
‘y 
| 1966. 

16. Denies each and ever ry allegation contained in 
| 

, Pevacre ph 14, except admits that defendunts Gertrude E. 

| 

oe Jay E. Greene, Murray Rockoritz and Paul Denn are 


member: of the Board of obsess a SE and admits Boa rd 


licenses for elementary school principal, the written portion 


2a 
Of Pxaminers exists and has powers pursuant to the New York 
l\Mducation Liw, Section 2569 (1) and Section 2590-j (3)(a)(1), 


and refers thereto for the provisions thereof. 


| 

| 

| 

' 

| 

| 17. Lacks knottledge or information thereof suffi- 
leient CoO Torm 4 belief ase to the truth of eaeh and every 

1 

| 4 

lailegation contained in Pararraph 15, 

18. Lacks knowledge or information thereof suffi- 
} 

cient to form a belief as to the truth of each and every 

{ 

|allegation contained in Paragraph 16, except admits that to 
} 

| * ‘ Py : ‘ 

}obtain an appointment to any supervisory POSIULOn, an 

| 

{individual neeas an appropriate New York City licenses, that 

| 

| : A : : 4 ee } 
i;such licenses are issued by the defendant Board of Education 
| 

| : mee! , ; ; 

only to perscns who meet qualifications that it and the 
‘Chancellor have established as required by lew and who have 
passed an examination prepared and administered by defendant 
Board of Examiners; that such licenses are in addition to 
nother State requirements for supervisory positions, and that 
Hiuttalo, New York, de the only ‘other school diutrict in the 
State for which the law provides for examinations in addition 
GO Stave cerivification. 

29.  baeks Kknowlede@eo or information thereof suffi- 
client to form a belief as to the truth of each. and every 
allegation coivained in Fararcraph 17. 

20. Admits the allesations contained in Paragraph 


18 of the Complaint, except denies the relevarce thereto of 


) 


Board of Hducation by-lat 101 (3). 
el.  Lacns knowledite or informatton thereot suffi 
cient to form a  sclicf as to the truth of each and every 


allcpation cortaincd in Fararraph 20. 
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Paragraph 26, except admits that Article V, Section 6 of t} 
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22. Denies each and every alleration contained in 
Pararraph ?1. 

23. Denies each and every alle;ation contained in 
Paraperaph 22. 

24, Denies each and every allegation contained in 
Paragraph 22, except admits that all such testing procedures 
contain written and/or oral portions. 

25. Lacks knowledge or information thereof suffi- 
cient to form a belief as to the truth of eech and every 
allegation contained in Paragraph 24, except denies that the 
Board of Examiners! examinations are in any way dis- 
criminatory. 

26. Denies each and every alleration contained in 


e(. Denies each and every allegation contained in 


ot 
’ 
is 


ew York Stave Constitution, and Section 2590-j (3)(e)(1) of 
tne Hex Yor Education Law are applicable to the Board of 
Examiners, ani refersthercto for the provisions thereof. 

au. Denics each and every allepation contained in 
Paragraph 2/7, exeept admits that the Hoard of Examiners acts 
pursuant to Section 2569 (1) of the New York Education Law, 
and refers thereto for the provisions thereof. 

29. Denies each and every allermation contained in 
Pararpvaph 20, except admits thut Section 2573 (10) of the 


New York Education Law is applicable to the Board of Educa- 


tion, and refers thereto for the provisions thereof. 


| 
| 
| 
| 
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eyes 


JAS 
Lis, 


PINS’, COMPLE AVE IRMAGTIVIG DEPENSE 


eourt lacks jurisdiction over the subject 


Comrinink. 


C 


oO 


\ SeCoub, AFFIRMATIVE DIEFENSE 


The Complaint fails to state a claim against 


whicn relief can be granted. 


THIRD, COMPLETE, AFFIRMATIVE DEFENSE 


32. Each and all of the plaintiffs lack standing to |, 
bring the Complaint herein. 
AS & FOURTH, COMPLETE, AFFIRMATIVE DRFENSE 
55. Bach and all of the plaintiffs have failed to 
exhaust availiable state remedies. 
WHERLYORE, defendant denies that piaintiffs are 
ntitiled to the relief prayed for in the Complaint as amended, 
Or any Pere wnereot, or to any relief against this defendant, 
and dc nda pra. that the Complaint as amended be dis- 
Pased With eosts to defendant. 


KAYE, SCHOLER, FIERMAN, 


BA, 
i 
4y 
By ol - 
A Member of the Firm 


Attorneys for Defendant 


Board of Examiners 

Office and Post Office Address 
"25 Park Avenue 

New York, WNew York 10622 


HAYS & HANDLER 
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Board of Examiners' Notice of Motion 

dated Tune 1, 1972, together with 

supporting affidavit of Murray Rocko- 

witz (plus exhibit), sworn to June l, 
1972 


UNITED STATES DISTRICT COURT 


SOUTHERN DISTHICT OF NEW YORK 6a 
Oa . 
BOSTON M. CHANCE, et al., 
Plaintiffs, NOTICE OF MOTION 
~against— Index No. 
THE BOARD OF BXAMINERS, et al., TO Civ. S151 
Defendants. 
meee eww eee ee eee ee ee x 


PLEASE TAKE NOTICE, that upon tt: annexed affidavit 


of Murray Rockowitz, sworn to June 1, 1972, and upon the 


pleadings and all other papers and proceedings had herein, 


and pursuant to the preliminary injunction dated September 17, 


1971 and filed September 20, 1971 of the Hon. Walter R. 


Mansfield, of the United States Court of Appeals, sitting by 


aesignation in this Court, the undersigned will move before 


Judge Mansfielda in this Court, at the United States Court- 


house, Foley Square, New York, New York at a date and time to 


be set down by this Court, for a modification of said prelimi 


nary injunction in order to permit further exaninations for 


supervisory positions, and the promulgation of lists, issuance 


of licenses, and making of appointments based thereon. 


Dated: 


New York, New York 
dune i, 1972 


Yours, etc., 


KAYE, SCHOLER, FIERMAN, HAYS & HANDLER 
Attorneys for Defendant 
The Board of Examiners. 


: 4 Be a 
By ‘ a. 
A Member of the Firm 
425 Park Avenue 
New York, New York 10022 
759-8400 


| 
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TO: 


Elizabeth B. DuBois, Esq. 
Attorney for Plaintiffs 
10 Columbus Circle 

Suite 2030 

New York, New York 10019 


J. Lee Rankin, Esq. 
(Leonard Bernikow, Esq.) 
Corporation Counsel 
Municipal Building 

Foley Square 

New York, New York 10007 


| 
| 
| 
| 
| 
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UNITED STATES DISTRICY COURT 48 
SOUTHERN DISTRICT OF NEW YORK . 


ee — 
BOSTON M. CHANCE, et al., 
Plaintiffs, AFFIDAVIT 
~-against- 
Index No. 
THE BOARD OF EXAMINERS, et al., : 70 Civ, 414) 
Defendants. 
_-— = eee es x 


STATE OF NEW YORK ) 
} BR. 

COUNTY OF KINGS ) 

MURRAY ROCKOWITZ being duly sworn, deposes and 


says: 


1. I am Chairman of the Board of Examiners of the 
Board of Education of the City of New York, and am one of the 
defendants herein. I submit this affidavit in support of 
defendant Board of Examiners! application for a modification 
of the preliminary injunction entered on September 20, i971. 
2. The Board of Examiners is applying for modifica 
tion of the aforesaid preliminary injunction, pursuant to the 
express provisiors of the last paragraph thereof, in ordez to 
permit it to perform its statutory function with regard to 
the preparaticn and administration of examinations for super- 
visory licenses. In proposing a revision of its procedures, 
the Board of Examiners does not concede that its prior pro- 
cedures were or are inadequate or that they resulted in dis- 
crimination against any individual or class. Rather, the 


Board of Examiner's proposes to modify its procedures in order 


to achieve maximum acceptance by the total community which it 


9a 


serves and to improve the compatibility of the Board's pro- 


cedures with the decentralized school administration. 

3. The proposal would establish new procedures in 
a comprehensive supervisory license assessment program. These 
new procedures fall into four basic areas--job analysis, job- 
related examinations, scoring and reporting of results, and 
validation of examinations--the details of which are more 
fully set forth in the text of the proposal which is annexed 
hereto as Exhibit A. 

4, The proposed new procedures were developed by 


the Board of Examiners after consultation with a number of 


experts who brought to the deliberations expertise in a 


variety of areas, including psychometrics in education and in 


industry, deve”opment and administration of teacher and super- 
visory educational preparation programs, analysis of teacher 
and superviscry behavior in the school setting, and knowledge 
of the current status and thinking of minority groups with 
respect to testing in general and testing for teaching and 
educational supervisory licenses in particular. Those 

experts participating in the intensive consultation meetings 
Lacduded: 


Dr. Roscoe C. Brown, Jr., Professor of Education 
and Director of the Institute of Afro-American 
Affairs, New York University 


Dr. Harry Gilbert, Professor, School of Education, 
and Coordinator of Urban School Psychology Pro- 
grams, Fordham University 


Dr. Nathan Jaspen, Chairman, Department of 
Eduzational Statistics, New York University 


Dr. Gerhard Lang, Chairman, Department of 
Educational Research and Professor of Psychology 
and Education, Montclair State College, Montclair, 
New Jersey 
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Di‘. Robert Linn, Head of the Department of 
Research and Development, Educational Test- 
ing Service, Princeton, New Jersey 


Dr. Frederick J. McDonald, Chairman, Teacher 
Behavior Group, Educational Tes sting Service, 
Princeton, New Jers: 


Dr. Joseph L. Moses, Psychologist, American 
Teleniione and Telegraph Company 


Dr. ‘'t D. North, Associate Director, 
Proi cow onal Examinations Division, 
Psychological Corporation, New York, New York 


Dr. Benjamin Rosner, University Dean, Teacher 
Education, City University of New York 


Dr. Marvin Sontag, Associate Professor of 
Psychology and education, Teachers College, 
Columbia University 


Dr. Robert L. Thorndike, Richard March Hoe 
Professor of Psychology and Education, Teachers 
College, Columbia University 


Dr. £. Belvin Williams, Associate Dean for 
Administration, Teachers College, Columbia 


University (formerly Northeast Regional Chairman 
of Association of Black Psychologists) 


5. The Board respectfully submits that its pro- 


posal is consistent with the principles laid down in the 


Court's Opinion dated July 14, 1971. 


2. ee Ntiheuce 


Murray Rockowitz ~ 


Mt to before me this 


[eT day of June, 1972 


— Mlowr Yiyand 


__ Lilies Publi 


Comisissior * 


EDWARD W. PAPE 
of Deeds - No, 4-343 


City of New York 


Centificat: 


2 filed in Kings County 


Comission Expires Sept. 1, 1973 


LLL LOL ALLO CLL OCC Att teNNtttNtttN Attila ‘tet 


EXHIBIT "A" 


Board of Examiners' Proposal 
for Modificetion of Supervisory 
Examination Procedures 


~ ¢g The proposal déais with procedures in a compre- 
hensive supervisory license assessment program in four 
areas: job analysis; job-related examinations; scoring 


and reporting of results; validation of examinations. 


ie ps 
? 


I. Job Analysis 
Ao x Step 1. The Board of Examiners will develop job 


figs analyses for each position for which it is required to con- 
duct examinations. The job analysis will be based on a 
determination of tre job behaviors which include the tasks 

the person is called upon to perform, the amount of time 

devoted to these tasks, their relative importance, and the 


knowledge and skills whicn enable a person on the job to 


should be viewed as a model for analysing all joos although 
Boeciiic pvocecures might differ for spcieific je“s. As a 
geneval rule, the job analysis will be developed from data 
which will be accumulated in the foilowtng way: 


A. Members cf the staff of the Board of Examiners 


t 
we 
. perform these tasks successfully. The proposed procedure 
will observe incumbents in the position to obtain a rep- 
wijJl be made to the schools over a three-month period to 
insure that the description of their tasks is complete. To 
insure that the analysis is representative of the broad 


| 
. resentative sarnling of their daily work. Three visits 
population in the City of New York, the sampling will in- 


aw ‘| clude incumbents in schools located in districts of varying 


2 
socioeconomic levels. 526 


B. Observed incumbents will be asked to keep a 
log of their activities over the entire period during which 
the description will be developed so that critical incidents 
ean be ObCained. 

C. Incumbents' logs will be compared with the sam- 
pling of behaviors observed in (A) above. The incumbent's. 
supervisor w'll evaluate the log to determine whether the —  - 
stated behavior contributes to effective performance. The 
job analysis will incorporate the resuits of the observed . 
and reported aata. 

D. The Chancellor and Community Superintendents : 
will be consulted as to their perception of the job. Such 
perceptions shall be considered in the development of the 
| jod description. e 


E. Finally, in developing the job dnalysis, 


findings of research in the license area involved will be 
taken into account. 

FB. The ultimate description will dnelude 9 list 
of the tasks the incumbent must successfully accomplish, the 
kinds of actions he must take, and the knowledge and skills 

| 


necessary to accomplish the tasks involved. 


Step 2. The job description will be analysed to 
determine the relative importance of identified qualities 
and behaviors. A determination will then be made of appropi- 
ate techniques to measure the important elements. For 
example, if knowledge of a foreign lenguage were found to 


be a critical element of the job, an appropriate technique 


to measure language proficiency would be prescribed. 
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Il. Job-Related Examinations 

Job-related tests will be created by closely 
matching the tests and test tasks to the important elements 
of behavior on the job as identified in the job analysis. 
The Job analysts will be reviewed and selected behaviors 
listed will be translated into test tasks. The Sampling of 
test bauks will reflect in microcosm the complex conditions 
of the job itself. Some of these may lend tnemselves to 
pencil and peper tests, others to interviews, and still 
others to simulation. Each test item in a written test and 
each test, be “t interview or Simulation, will be identi-— 
fied by a code referring to a specific item in the job 
analysis. This cross reference system will insure that test 
tasks used will be based on the job analysis. 

Illustrative of testing techniques that will be 
“used, where appropriate, are the following: 

The in-basket test is a simulation which approxi- 
mates on-the-{ob administrative requirements. It uses a 
hypothetical but realistic in-basket containing letters, 
memoranda, records of in-coming telephone calis and otner 
documents normally found in the in-basket of the school 
administrator. The applicant is given the necessary back- 
ground information concerning the school in which, as 
principal, he would be faced with the specific in-basket. 
He is told that he is the incumbent principal and that he 
must respond to the materials as he would otusity on the 
job by 


(a) handling certain matters himself immediately 


» Sha 


(b) handling others himself at a later time 


¢ 


(c) delegating some to staff for immediate 
action and 

(d} delegating others to staff for later action. 
After a period of study of the documents, ‘ie may be asked 
in an interview to give the reasons for the decisions he 
has made in handling the in-basket and to defend them. 

Another type of simulation involves supervision 
of classroom instruction. In a test of supervisory bares] 
that is, the ability to observe a 30-minute lesson and help 
the teacher improve it, the applicant observes either an 
actual lesson or a videotape thereof and evaluates the lesso 
for a panel of experts to whom he presents his program for 
improving the teaching of the lesson viewed. 

Another type of simulation may involve human 
relations problems. Videotapes will be shown candidates 
who will then be asked to play the role of the supervisor 
involved in the tape with an indication of how the problem 
could be handied. Such problems might involve a teacher 
who has just reported that a student in his class is a drug 
user or a parent who is complaining that his child has 
been "shaken down" for money in the lunchroom. 

Still another form of examination which the Board 
will use, where appropriate, as part of the total Seer | 
is the conference test. In this test the applicant is 
called upon to conduct a conference to which interested and 
knowledgeable parties have been summoned. A realistic 
problem is presented and, under the leadership of the 
applicant, the group seeks to achieve a goai based on the 


discussion of the issues in the conference. For example, 


‘ : ory 
r . f 


& 
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a conference test for the position of Director of Art would 


involve art supervisors and teachers, art experts from the 
field and others interested in the problem. The COoLe | 
chosen from the subjects of conferencesactually conducted by | 
a Director of Art, might be: “How shall the curriculum be 
revised to enhance appreciation of ethnic contributions to 
art?” 

Other types of simulations and tests will be de- 
velcred as appropriate depending on the job analysis. In 
every stance, the test task, be it written response, inter- 
view, cr simulation, would be carefully cued to the job 


behaviors arrived at from the job analysis made. 


III. Reporting of Results 


In the past, specific weights were attached to 
each one of the battery of tests with a few exceptions 
(vritten English, physical and medical, and record were 
rated either satisfactory or unsatisfactory). A candiiate 
hau to achieve a weighted average of 60 per cent on the 
battery of tests to pass. If a candidate scored less than 
50 per cent on any part of the examination, he was eliminate 
If he obtained 50 per cent or more, he was continued in the 
examination but he had to compensate for marks lower than 
60 per cent because he had to achieve a weighted average or 
60 to pass. 

Under the prepos.2l, results of testing will be 
reported in a completely different manner than heretofore. 
Instead of a conposite grade, a profile of performance will 
be made available to tlie City Board or to Community School 


Boards, whichever pac 4 its pel ay: ms 


° 
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candidate. This profile will present an assessment cf the 


performance of each qualified candidate in all tests without 


specific weight and without exact numerical grades. 
The assessment will consist of a report on the 
various areas tested as previously determin d by the job 


analysis. Fo:> example, the assessment of ; candidate ina 


principal's examination might report on the following areas: 


(1) managerial abilities; (e.g. handling of a 
variety of problems by proper organization, planning, 
imagination and decision-making; 

(2) supervisory abilities; (e.g., competency to 
observe classroom teaching insightfully and to contribute 
to the improvement of teacher performance) ; 

(3) interpersonal relationships; \¢.¢.. communi- 
cations skill, sensitivity to the role of participants in a 
crisis situation, awareness of the human factors operative 
in a school setting). 


The assessment will be made by examiners chosen 


for their expertise in a given part of the assessment. Thu 


in evaluating performance on an administrative in-basket 
& p 2 


examiners will be drawn from a pool of experienced adminis- 


trators in education and industry who will have participated 


in the job analysis or who will be familiarized with the 


administrative component of that analysis. They will de- 


velop a scoring guideline that will identify the significant 


elements in the in-basket and levels of minimum acceptable 


perforinance in the interview based on the guideline 


+ omencannseetn te 
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Similarly, in a supervisory simulation, standards 
would be set by pooling expert opinion of those who had wide 
experience in supervising instruction in a variety of 
schools and who were thoroughly familiar with the content 
and methocology of the curriculum areas involved. They 
would view a representative videotaped lesson, develop a 
scoring guideline in which they would identify significant 
areas of strength and weakness in tne performance of the 
teasher conducting the lessons and specific ways in which 
that performance could be improved. The candidate would 
appear before one of a number of panels consisting of 
school supervisors and university professors in the 
specific subject area and would evaluate tne lesson and 
present a program he would seek to implement to improve 
the teacher's performance. Again, the pooled judgment of 
the experts nvould be the basis for establishing the level of 
minimum acceptable performance. 

A sample profile format follows on the next 


page. 


Sample Assessment Profiie Format 
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(The tests indicated are merely examples of those to be used, 
but total assessment is not restricted to these examples.) 


STEP Understanding of Essential Principles 


ONE 


of Administrative Behavior 

(as measured by "in-basket" situations) 
Ability to Evaluate ay 
Observed Classroom Teaching and to 
Effect Improvement 

(as measured by response to actual 
teaching) 


Understanding of Human Relations Prin-— 
ciples Involved in School Management 
(as revealed by reaction tu taped 
situations) 


Understanding of the Educational Pro- 
cess in the Urban Setting 

(as revealed in a written test on edu- 
cational literature - for entry level 
as chairman or assistant principal) 


Communications Skills: Ability to 


Communicate to Staff, Students, 
Community 
(as revealed in simulated tasks) 


Skill in English Communication 

(as revealed in a writing sample - for 
entry level as chairman or assistant 
principal) 


Physical and Medical Test 


Rann tA 8  . ————EeEeEeEee—O 
Record, including character and evalu- 


ation of past experience 
(including fingerprint check required 
by Board of Education) 


Special Skills Tested at Applicant's 
Request (e.g. knowledge of Spanish) 


Special Experience 

(identified from vita supplied by 
applicant and verified by the Board 
of Examiners) 


Perfornance on the job 

(by team of professionals at 
request of Community School 
Board for principals' licenses) 


x 


etjttenbug 


= 
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Upon request of 
Community School 
Boa”d 
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It can be seen from this sample profile that, 
though the candidate is qualified overall, he is unquali- 
fied in one of the areas tested. In the event that the 
total performance of the applicant results in a rating of 
"unqualified" in two or more areas, he would be rated un- 
qualified and not recommended for licensing and a place 
on the qualifying list. Upon receipt of the list of quali- 
fied eligibles, together with their assessment profiles, 
each Community School Board could evaluate the indicated 
achievement levels of each eligible in the light of its 
own needs,attaching more importance to some aspects of the 
total assessment and less importance to others. Thus, @ 
candidate who did poorly in English communication but well 
in administration and supervision might be more acceptable 
to one Community School Board than to another. Another 
aspect of the profile would be the evaluation of additional 
skills claimed by the applicant; thus, an applicant who 
claimed fluency in Spanish would be tested for that skill 
and this additional qualification will be reported together 
with the other aspects of his assessment 3 

The Board of Examiners would undertake to provide 
a manual to help Community School Boards interpret the re- 
Sults reported and would consult upon request with any 
Community School Board in matters of personnel selection. 
Further, in the case of certain supervisory positions, the 
Board would provide additional assessment service. Each 
Community Schooi Board could submit to the Board of Exam- 
iners a list of qualified persons in whom they were 


interested for such a supervisory position, for an 


ane renee sneer rees ane ncememenec 
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assessment of their performance in the job they currently 


hold. , The Board of Examiners would evaluate by an on-the-sit 


inspection by a team of experts each eligible as to per- 


formance in his current job and submit a report of its 


findings to the Community School Board. (Practical considera 


tions of cost ana availability of experts preclude per- 
formance evaluation of all eligibles in Some examinations 
involving larze numbers of applicants). 

The assessment program described abvve will con- 
tinue the same Safeguards that are currently in effect, 


namely, the right of the applicants to full disclosure of 


the guidelines used in the assessment process with the right 


to appeal from any OY all of the findings. 


IV. Validation 
The examinations will seek to achieve content 
validity, meaning that they will reflect a proper Sampling 


of a specified universe of content. In the case of super- 


visory examinations, the "universe of content" is a samplin 
y 4 


of test tasks that are related tc significant elements of 
the job analysis. If they measure whether the candidate 
has the skills and knowledge required by the job, then the 
examination is content valid. Thus, validity is tied to 
the Job analysis in that the Purpose of the test is simply 
to determine whether a candidate has the skills and know- 
ledge to do the specific job. Since it is impossible to 
use the encire "universe of content", the Sampling must be 


Sufficient to insure that important duties are covered. 


* 
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To accomplish this objective, panels will be convened to 
review the sampling of test tasks to insure that 4¢t is 
adequate and related to significant elements of the job 
analysis. These panels will be different from those who 
constructed the examination and will consist of profession- 
als who have thoroughly familiarized themselves with the 
job analysis. 

The Board has considered the possibility of 
evaluating examinations in terms of so-calied "predictive 
validity," i.e., predicting how well candidates will per- 
form on the job. The Board's conclusion is that such 
validation procedures are not technically feasible in this 
context at this time. The kind of empirical investigation 
necessary to establish predictive validity of examinations 
for principal, for example, would require placing those who 
failed the examination in the position of principal and 
evaluating their performance on the job as compared with 
their performance in the assessment. This procedure en- 
tails risks for the pupils who attend the school which are 
unacceptable. 

Nevertheless, the Board proposes the rollowing 
additional procedures gastoned to improve content validity 
which over a period of time will make its exams more useful 
in predicting successful performance. 

An on-the-job performance evaluation by the Board 
of Examiners will be made of a sampling of supervisors 
qualified through tests conducted under procedures outlined 
in this proposal, who have been on the job for a two-year 


period. A team of professionals with no knowledge of the 


nee 
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assessment results will visit the school where the super- 


visor has been serving to conduct the evaluation. The per- 
formunce criterla to be used will be developed from job 
behaviors evidenced by a sampling of Supervisors and admin- 
istrators now performing satisfactorily on the job as re- 
ported by their rating officers - principals and super- 
intendents. In addition, feedback will be sought from 

the Community School Boards as to their evaluation of the 
performance of the appointed eligibles. 

The two sets of data obtained - those from the 
visiting panel of experts of the Board of Examiners ~- and 
those from the rating supervisors and Community School 
Boards -- will be compared with the original assessment 
profile of each eligible as developed from test performance. 
These comparisons will make available data enabling improve- 
ment of the assessment program because those test tasks whic 
correlate best with performance on the Job will be retained 
and those correlating worst will be modified or dropped. 

The result would be an assessment program with continually 
improved validity. The development of test tasks in an 
assessment program that correlate positively with per- 
formance on the job would represent the optimum in content 


validity. 
CONCLUSION 


This proposal represents a conscientious effort 
on the part of the Board of Examiners to take a hard look 
at its procedures and to make them more flexible and adapt- 
able to the Community School Board type of administration. 
It does so without abandoning, the essential elements of a 


merit system which protects the rights of all applicants. 


63a 


ultimate beneficiaries of this action, the children in the 


Most important it takes cognizance of the needs of the 
varied communities of New York City. 


te 
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Plaintiffs' Response to the Board of Examiners' 

Notice of Motion dated June 1, 1972, together 

with supporting affidavit of Elizabeth B. DuBois 
and exhibit 
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TO THS HONORABLE WALTER R. MANSFIELD: 


While plaintiffs are faced with some uncertainty, om the 
basis of the papers served upon them in connsction with this 


notice cf motion, as to exa:tly what is being sought from the 
Court by the defendants Eoard of Examiners, it is clear that tne 
motion must be denied, Go the extent that the defendants pro- 
pose te engage in research which will result in the development 
cf a system of examinations for school supervisory positions in 
the city of New York which are job-related and which have a 
oxeater measure of validity than those exuminations whose use 
tras been enjoined by the Court, there is nothing in the existing 
preliminary injunction which could be construed as preventing 
the taking of such action. To the extent that the motion seeks 


-udicial approval, at this time, of the administering of 


exz—inations, the promulgation of lists, the issuance of 


iisenses, and the making of appointments on the basis of such 


_€weninetion, when they do not yet exist and are the subject 


oO 
tt, 
(9) 


nly a vague aad wholly prospective olan, it is, we submit, 


site outside che contemplation of the final paragraph of the 


"Court's créer of September 17, 1971. Moreover, wnile we will 


will elicinese, to the extent possible, the constitutional 


il at this time the deficiencies of the proposal, we 
WOLLZAS!.8Se. on 


the tert of the defandent Examiners to develop a system which 
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faficiencies found by this Court and by the Court of Avpeals. 
—s- 66a eo ae 
es the terms of the v2 aininary injunction or CAis 


Court dated September 17, 1971 and filed September 20, 1971, 


ee ee ee ee ee 


as based on the findings of fect and conziusion of law filed 
Suly 14. 1971, the defendants are enjoined from: /1.} conducting 
4 further exeminations for supervisory positions or from process~ 


ing examinations already given; (2) promulgating eligible lists 


es 


or issuing licenses on the basis of exams already given; (3) 
meking appointmerts on the basis of lists already promulgated 
and (4) are ordered to develop an interim system to permit 

| appointments on an acting basis to fill existing vaceacies in 
: the school system. Nothing in this order has the effect of 


preventing the defendants from. developing a new examination 


system in accordance with the proposal attached to the instant 
sotion or such other method as may seem desirable to them. 
indee@, the final paragraph of the order, upon which the present 


motion purports to be based clearly contemplates that some new 


ee ee ert 


system will be developed curing the pendency of the injunction. 
Wnat that final paragraph does not contemplate, and 


where consequently the present motion is not in compliance with 


i 
| 
| 
| 
| it, is the submission of a wholly prospective and unilaterally 
| developed proposal for the development of tests which will, be- 
| fore chey are even conceived, be ees a judicial stamp of 

! approval as to their constitutionality. The order explicitly 
states that no applicatiou for modification may be made until 

' "all essential relevant data with respect thereto" have been 

' made available to all parties and such parties have had the 


opportunity to comment upon and confer with the party seeking 
i] 


tre mocification in order to .weach a result which will, as 
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regard, plaintifrs note that they were not consulted with re- 


‘erd to this nrorosal prior to its submission to the Court and 


oom 


v 


no opportunity to provide any input into its 


formulation.* We are advised also that the other defendants, 
the Cha cc17-: ee a pe ee KPsloe cata oh PON sgaidh ay wag Pee ry gi dane ao 3 ae es oey oars. 
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always been, willing to meet with the defendants in order to 

assist in the censtruction of a system to replace that which the 
Courts have found invalid. More importantly, however, this 
proposal does not, we submit, constitute the "all essential 
relevant data" referred to in the order. Such data must inrlude, 
for example, but without erci-sicon. che job analyses which the 
proposal contemplate:, the methods by which test items are 
derived from the job anelvsis, cha studies of validity to which 
those test items have heen eubiectet, end evidence regarding 
the racial and ethnic impact which the new test items have. 

We of course recognize the concern of the derendants 

ae they may be put to the time and expense of developing a 
es which will be found lacking by the Court and which will 
j thus have to be discarded. We tl:ink that it was just that con- 
| ears which led the Court to urge the parties to cooperete im the 
heen of a new examination program. We do not think, 
| 
| 
i 
| 


however, that such concern can justify the seeking cr the grant- 


sm ew 


ing of judicial approval to a system which does not yet exist. 


Xf the defendants, es they justifiably may, wish some zssurance 
| that this work will not be for naught, we think that scme meth«ud 
lay be arrived at to accomplish that end without, however, bind- 


i 


ing the Court or the plaintiff irrevecably to the vroduct of 


See attached effidavit of Elizabeth B. DuBois. 
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that work. For example, the Court may wish to appoint a special 


. - 
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zgreeable to the parties, to supervise the development of the 


contemplated replacement system. 


motion as just explained, we think it ineppropriate to comment 
in detail on the substance of the proposal attached to it.* We 
do wish to emphasize our deep concern with the total exclusion 
from the proposal of any reference to the racial and ethnic im- 
pact of the examinations which are to be developed. We are un- 
able to consider acceptable any examination system which has not 
been designed to eliminate to the greatest degree possible such 
unconstitutional bias. We also find the Board's rejection of 
any kind of empirical validation prior to implementation (p.11) 
unacceptable and inconsistent with legal and professional 
standards, The guidelines on testing of the Equal Employment 
Opportunities Commission, which are now applicable to employment 
by local governments, Equal Employment Opportunity Act oz 1972, 
86 Stat. 103, Pub. L. 92-261 (March 24, 1972) contains recom- 
mendations for making such studies in situations at least as 


complex as that involved here, and the proposal of the 


1971, proposed a method of concurrent validation.” 


Plaintiffs reiterate that we are willing and anxious 


| to meet with the defendant Boasd of Examiners as well as the 


other defendants, and such other concerned parties as may be 


‘ considered appropriate, to discuss the development of an exami- 


nation system to replace that whose use has been enjoined. For 
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of a new examination system. 
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See attached affidavit and exhibit. 


Educational Testing Service submitted to the parties in December, 


| 
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She reasons stated, however, we think that the present motion 
o= the cefencants is inappropriate and premature, and should 


therefore be denied. 


Resnectfullv submitted, 


JONATHAN SHAPIRO- 
JEFFRY A. MINTZ 
10 Columbus Circle 
nal Suite 2030 
New York, New York 10019 
Phone: (212) 586-8397) 


ELIZABETH B. DUBOIS 
30 East 39th Street 
New York, New York 10016 


GEORGE COOPER 
435 West 116th Street 
New York, New York 10027 


MICHAEL O,. FINKE)STEIN 
26 Broadway 
New York, New ‘York 


Attorneys for Plaintiffs 
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ritten or oral, of Cefendant Exam? i1ers' intention to file said 
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poem M. CHANCE, et al., : AFFIDAVIT | 
PLOTWOSTE Ms re 
- against - ; eee et | 
SS BOARD OF EXAMTNERS, et al., : 
| Defendants. : 
ee i 
a OF NEW YORK ) 
> nen 
COUNTY OF NEW YORK ) 
ELIZABETH B. DUBOIS being duiy sworn, . -eses and 
says: , 
1. YI ain one o! counsel for plaint!:£5 and ai fully 
in with past re in the above wuotion ° action. | 
2. On June 1, 1972, plaintiffs' counse! were served 
jn a copy of defendant Board of Exam ners' Notic -£ Lotion 
jfor a modification of the prelimini ~~ injunctic~ | 
3. Plaintiffs' counsel received no prior notice, 
| 
| 


Notice, nor have they received any of the data or information re- 


ferred to in the last paragraph cf the court's order of 


September 17, and pages 4-5 of the court's supporting Memorandum 


egarcing Preliminary Injunction. 


ot neem wo tonernee Eee om 


lee from defendant Examiners with respect to modification of 


4. The only communications plaintiffs' counsel have re- 
ye order took place in November and Decemb=c of 1971, while the 


lap peal froin the preliminary injunction was pending in he Court 


° 
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~- During that period plaintiffs' counsel met with 
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Examiners in an attempt to reach an agreement as to the develop- 


en 


ment of new surervicnry evnmination sr rtce 


rae 
we 


6. At that time, as now, the Examiners indicated that 
1 
“Nay had consulted with a number of experts including two 


. v4 7 eos Ae Pas-indg Sarvice o: 
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vrinceton, New Jersey (hereinatter E.T.S.), Dr. Frederick J. 
a Chairman, Teacher Behavior Group, and Dr. Robert Linn, 
Head of the Department of Research and Development. 

7. %In the course of their discussions, the parties 
' consulted with E.T.S. with respect to the role that oryanization 
ne play in assisting in the development of non-discriminatory 
and job-related supervisory examination procedures, as a result 


of which, E.T.S. was asked to submit 2 proposal for the develop- 


ment of a prototype supervisory examination system. 


——ee 


| 8. E.T.S. submitted such a proposal (attached hereto as 
| exnibit 1), with respect to one kind of supervisory position ana 
on. December 27, 1971, the parties met with an E,T.S. represent- 
ative to ct iscuss the proposal. At that meeting E.T.S. was asked 
to revise its original proposal so as to include a prototype of 
another kind of position as well as to make certain minor 
revisions. However, no such revised proposal was eve: submitted, 
apparently because of instructions from the Examiners. 

9. The E.T.S. draft proposal which was submitted indi- 
cates clearly that the development of a non-discriminatory and 


job-related system is a lengthy ard complicated process and 


that the nature of the system ultimately developed coulc not 


10. A comparison of the E.T.S. proposal with the pro- 


r be determined (see pp. ii, 3,7-8, infra.). 
sgees of the defendants accompanying the present Motion, indi- 


cates some of the deficiencies and inaccuracies in the latter. 


Oe ee ee 
pa ee . 
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. SeOpesal cunhasizes the goal of maxing ‘he 


new system non-discriminatory (pp. ii, 1,5.). Further, the E.T.S. 


ij 
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croposal shows that empirical validation, which rests on a 
demonstrated correlation between test and job performence, i3 noe; 
only feasible but considered by professionals in test technolog:’ ! 
36 8 Samer ane Sealine 6M ee Oe me Sst atten wee Fee 
Sie a.).5h@ Srosseal aptetticci. inctestes tha feag:bil::. of 
concurrent validation (p.4) while the Examiners conclude in 

their current proposal that anything other than content vali- 
dation was not feasible. Additionally the E.T.S. proposal pro- | 
vides for an Advisory Board to review the development of the | 
new examination system. 

ll. The E.T.S. proposal reveals that substantial pro- 
gress had been made in arriving at some agreement with respect | 
to a new examination system which might be both non-tiserininstory 
and job-related. Plaintiffs' counsel have been willing at all 
times and are now willing to pursue the discussions initiated in 
November and December. It would be both appropriate and useful 
that we meet not only with the newly constituted Board of 
Examiners* but also with the Board of Education and the Chancel- 
lor who although parties to the lawsuit ultimately responsible 
for the operation of the City School System, and intimately in- 
volvec in developing and administering the interim system for 
the selection of acting supervisors, were not involved in the 
earlier discussions with respect to the development of a new 
supervisory examination system, and had no role in the devising 


of the present proposal. 


Elizabeth B. DuBois 
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Two new memocrs of the Bourd have recently b2en nominates bv 
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es es? 
MS. DUZO1S 
Mt. GREENE 


MR. SCHAPINO 
MR. ROCKOWITZ 


Subject: Proposal to N.Y.C. ‘ Prom: Frederick J. Mcionaid 


Date: wvecember 21, 1971 


Attached is a copy cf the draft of ovr proposal. After I have 
discussed this draft on December 27th, I will prepare a finai copy. - 


I have omitted the budget, but will bring a preliminary draft 
to the meeting oa the 27th. The final. draft will include Appendices and 
vitae of the personnel who will work on this project. 


This draft copy omits points that f think should be discussed among 
the parties involved before and if they are to be included in the proposal. 
Please keep tnis in mind as you read the proposal. 


Exhidit 1 
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This decument describes the general methods wad work plan to be 


used by ETS to develop a prototype assessment system for the selection of 
candidates for an administrative position in the New York City Schools. 
It was thought to be unnecessary to dabcribe these procedures in detail 
since they are well known. 

It is impossible to predict in this proposal the exact character of 
the assessment system to be developed. Rather, the propesal describes 
the empirical methods that will be used and out of which an assessment 
system will evolve. 

' The proposal commits the developers, ETS, only to create @ system 


that is non-discriminztory and job relevant. There is reason to be 


optimistic that the plan described here is likely to produce such a systen. 


* 


INTRODUCTION 


5 74a 
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$vite= ior selected aduialstyrilave oF supgervisery sxaiiinutions tO 12 Useu 
7 by the Board of Examiners of New York City. The purpose of developing this 


prototype is to create a model of an assessment system thet is job relevant 
and non-discriminatory where job relevance is the primary criterion but 
where its application dces not systematically or inadvertantly exclude 
individuals on the basis of race, s:*, religion, and other non-merit factors. 
"Job-relevant™" means that the = keeent procecures will identify those 
individuals who have the knowledge, skills, and personal characteristics 
which can be shown to be directly related to effectiveness in the position 
for which a selection is being made. "Non-discriminatory" in this instance 
reans that the assessment systdn will select or reject members of ethnic 


grozps in proportion to their numbers in the applicant group. 


“Prototype” means an assessment system which may be used as a model 
for developing evaluation procedures for selecting individuals for other 
pesitions, and which when approved may be used in the examination system 
of the Board of Examiners. 

The procuct of the plan proposed here will be: 1) a description of 
the knowledge, skills, and perse<ral characteristics required for the position 
for which the assessuent system is being developed; 2) a description of 
the criteria local boards will use in choosing cmong candidates for the 
position; 3) a set of assessment procedures or techniques; 4) altemative 
plens for using these procedures so that they will provide the information 
the local boards need => make selections; 5) data on the non-discriminatory, 

: jeb-r2levance, and other psychometric characteristics of the alternative 


rae Sys ~ 
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; &) cost estimates for the use of the procedures; 7) a *22 0 


or supervisors. oo 
Tasks and Methods 

In this section we describe the tasks to be accomplished and the 
methods to be used in accomplishing this Eacet sections describe the time 
schedule of the eles and the personnel who will work on this project. 

Job Analyses: Extensive job analyses will be made of the position in 
selected school districts. The following methods will be used: 

1) ETS staff will follow the incumbents of the position through their 
daily routine to determine tt’ nature of their vork. A sample of days over 
a two month period wi 1 be drawn to select the days on which ETS personnel 
will be present. ETS personnel will “follow” the incumbent of the position 
through his or her daily schedule (with minimum interference with the 
incumbent's duties), being present in as many situations as is possible 
without interfering with confidentiality in interpersonal relations or 
accomplishment of the task at hand. 

The person being chserved will be fully informed of the nature and 
purpose of this activity and will be encouraged to be co-worker of the 
observors. They will be asked about their choice of methods to ccpe with 
the problems that arise and the bases of their decisions: 

2) An analysis will be made of all the correspondence, telerhone ealls, 
and face-to-face requcsts made of the incumbent. When these materials and 
conversations are con-idential, the incumbent will be asked to summarize 
their content and his decisions and actions. 

3) The incumbents will be asked to keer a log of their acti: ities 
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and procedural statements governing the position dcing studied. 

5) ETS personnel will make an analysis of documents deseribing what 
the position "ought" to be. 

6) ETS personnel will interview teachers, community superintendents, 
community board members, and representatives of major educational organizations 
such as organizations of school administrators and parents’ groups about 
their perceptions of what the position requires and the cheracteristics 
the incumbent ought to have. 

A description of the position will be drawn from these observations 
anu analyses. This description will include a list of the tasks the incun- 
bent must successfully accomplish, the decisions he must make, the characteristic 
actions or methods he must use, the knowledge, sktlis, and personal traits 


1 


presumed to aquired to accomplish the tasks, make the required decisions, 


and successfully execute the actions needed to solve the problems the 
incumbent will a 

This description will be used to specify the characteristics of the 
assessment system to be developed. 
Test Development: it is impossible to specify in this proposal the exact 
nature of the testing ‘cate thet will be used and the assessmer.t system 
that will be proposed. It is expected that the techniques will include 
a wide range of procedures such as paper and pencil tests and performance 


tests. It is to be understood, however, that greater effort will be giver 


to the development of techniques that measure ability to perform effectively 


in the position. It should also be understood that the system developed 
will use a variety of proceturss which wi11 be facliuted only 1£ the, caa 


é 


be shown to be correlated with effectiveness in the position. 


The assessment sestae 0491 
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will be approprictely weighted; and his weighted scores will be presented 
in a profile. 

Test Try-Gut: Each of the Procedures developed will be administered 

to a sample of candidates. ‘The singles “ils be determined in the course 
of the work on this project. It may be assumed that _ne size of t»ese 
samples will vary; for example, if a paper and pencil test is developed 
for a first phase, a large number of candidates will take it. 

Test Validation: The procedures developed will be validated by testing 
a ample of current incumbents I the position who will be rated cn 
successful job performance. at Sati on each procedure will be 
correlated with measures of on-the-job performance, 


| 
Advisory Board 


ETS will request individuals knowledgeable about ch position and 


the problems of New York City schools to serve in an advisory capacity 


to the project staff. This Advisory Board will recommend preblems to be 
anticipated ani Procedures to be followed in the development of the 
essessument system. The Eoard will review progress and final reports. 
The Advisory Board will meet in the first month of the projecc. At 
this time the Board will be presented the sampling plan for selecting 


districts and schools within which the job analyses will be made, a des- 


cription of the work plan for co 


of the staff ard an opportunity to them. The Board will be askey to discuss 


the problems to be anticipated in conducting the job analyses 


the information that will be gather 


aducting che job analyses, and a description 


and interpreting 


for their review and advice. 

The next meeting cf the Advisory Board will be held after the job 
analyses end interviews with Community Superintendents and Boards have 
been held. ETS personnel will present summaries in the form of job des- 
criptions which state the performances required of the iacumbents of the 
position for which the assessment systen is being prepared. The function 
of the Board will be to make a critical analysis of this description. At 
this tire ETS will also present the specifications for the assessment 
sysi2m wnich vill be reviewed by the Board. 

Tne Board will meet for the third time after pilot forms of the 
co=ronents of the seeesenenk svstem have been develcped. The Board will 
review these components with specific artention to their relation to the 
job descripticns developed in the first phase of this project. The Board 
will be used as ad panel of beasts to judge the content validity oir the 
co=ponents of the assessment system. 

The last meeti.g of the Board will take place when a preliminary draft 
of the final report is available. The Board will be asked to react to 
this report by criticizing the analysis and interpretation of the data 
and the recomrendaticaus which will have been made. 

The 2ebove list of tasks to be undertaken by the Advisory Board suggest 
the criteriz for the selection of its members. The Board must have technical 
exrertise in assessment and evaluation, familiarity with the problems of 
fnisterins New York City Schools, sensitivity to rhe social, political, 
sf the carmunities and schecls of New York Ci v, god 
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Boards and their Superintendents. This consultation will serve three 
purposes. 

First, the Boards and Superintendents will describe the performances 
and characteristics required for the sues ene being studied as they perceive 
them. The members of the Boards will be asked what the incumbent should 
be able to do, and what they see are desirable characteristics for the 
incumbent to have. 

Second, when the desired performances have been described by the 
processes described above, the Boards and Superintendents will be asked to 
react to these descriptions and to weigh their relative importance. A 
description of the criteria and their relative and comparative importance 
will be prepared from this analysis. 

Third, the Bo rds and Superintendents will be interviewed to determine 
what information they need to assess the potential of a candidate for a 
position in their description. They will be asked to review the instruments 
developed and their scoring procedures to determine if they are likely to 
provide the information required. From this analysis a description of the 
information system to be used with the assessment system will be developed. 

Construction of Test Procedures 

ETS personnel will construct the specific procedures to be used. ETS 
has se written examination for Chicago School District which meets 
the requirement of being non-discriminatory. A copy of a report on this 

i | 


excmination is appended to this proposal (see Appendix B). Materieis similar 


to this examination will be developed. It is understocd that ETS w.!l act use 
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called an "in-basket™" test, from the tray on the desk of an administrator 
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in which the candidate éessu.es the role of an aduinistraior in @ prescribed 


setcing and the candidate reacts to "real" problems. His decisions and the 

way he carries them out, as if he is actually on the job, provide a sample 

of his administracive behavior. This technique has been used widely in business | 
and government and performance has been shown to be related to administrative 
effectiveness. 

The Teacher Behavior Research Group of ETS has developed simulation tests 
of supervisory skills. In these tests supervisory personnel watch videotapes 
of classroom teaching on wnich they comment. They are scored on what they perceive 
as deficient or commendatory, and on the recommendations they would make. 

These are some of the kinds of procedures likely to appear in the proto- 
type of the assessmert system to be developed. Technical analysis will determine 
what will be included in che prototype to be proposed. 

Alternative Systems and Their Costs 

it) is likely that more than one system can be developed. These alternatives 
will differ in the components included, ‘heir relative weights, their predicative 
validity, their relative utility for different purposes, the order in which the 
components are organized and their comparative costs. We will propose several 
such alternatives, relevant cost information, and their comparative utilities. 

We regard the choice of a prototype fcr use as an optimizing vecision, 
that is, one in which the benefits to be achieved are balanced against a 
variety of costs. We will provide the information necessary to make this kiad. 


of a decision. 


Importance of the Emoiricai Approach 
to the Developrent of tne Prototypes 
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suspect that a system to have validity will probably have a major cemponent of 3er- 
formance testing. We will provide exemplors of systems likely to have high validity 
for selecting the most competent individuals whatever form chat system may take. 
Work Schedule 

A nine month time line is projected for this project. Work on the project 
will begin when the contract is signed and registered. Since this date is 
presently indeterminate, the schedule below describes the work plan in monthly 
modules. 


lst Month: 


Cd 


1. Selection of the districts and schools in which the job analyses will 
be conducted and whose Boards and Superintendents will be interviewed. 

2. Organization of the job analysis plan 

3. Organization of the interview schedule to be used with Community 
Boards and Superintendents. 

4. Organisation of job analysis and interviewing teams. 

5, Selection of Advisory Board. 
6. First meeting of the Advisory Board. 

7. Davelopment of criteria for evaluating incumbents in the position. 
2nd - 3rd Months: 

1. Conduct of job analyses. 

2. Conduct of interviews with Community Boards and Superintendents. 

3. Preparation of joo descriptions. 


4. Preparation of specifications for testing procedures. 
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2. Review of job descriptions and test specifications by Advisory Beard. 
3. Development of testing procedures. 
Sth _- 6th Months: : 
1. Development of testing procedures. 
2. Review of testing procedures by Community Boards and Superintendents. 
3. Review of testing procedures by Advisory Boards. 
4. Pilot testing of instruments. 
ith -— &th ‘Monch: 
1. Analysis by Community Bosrds and Superintendents of their information 


i 


! 
needs in selecting potential candidates. 


i 
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2. Development of information system to be used ir conjunction with the 
asscssméent system. 

3. Data-gethering for validity studies. 

4. Analysis of data for validity studies. 
9th Month: 

1. Drait of final report. 

2. Review of draft of final report by Advisory Board. 

3. Prepavation of final report. 

The final report of this project will be presented within two «ceks 
after the end of the Ninth month. 

Personnel 


Vitae of project personnel who are currently on ETS's staff and who 


Will be workine on this project are in Appendix C. The arcunc of tize 
Miecates £5 fais ortrecl Se by ak st ii Shee ee ee 
- ba > ! 
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Transcript of Hearing before Judge Mansfield 
dated June 27, 1972 
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UNTTED STATES DISTRICT COURT 


GOUTHERN DISTRICT OF NEW YORK 


BOSTON M. CHANCK and LOUIS C. 
MERCADO, individually and on 


situated, 


v4 b-4 


betalf of all others similarly 


Plaintiffs, 


ROATW OF EXAMINERS, at al., 


BE.79 Civ 4141 


tne tondants. 


HON. WALTER RF. 


=e ee em me 


MANSFIELD, Dad. 


gune 27, L972; 
2.30 Fes 


New York, 


AY PEARANCES > 


LIZAGETH DUBOIS, HSO., and 
FLPPRLY “MINTZ, £30... 

Attorneys 
AYE CHOLE’, | FICRMAN, HAYS 


for Plaintiffs. 


& WANDLER, ESOS., 


Attorneys for Defendant foard of 
Hxaminers; 


Men, ESG.+ 
11500), 


POUARD FPAIGIAN, ESO., 


ACtorne,y 


vofenda 


and 


Bod... 


of Counsel. 


for a Clase of Potential 
nt-Intervenors. 
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as LEG RANKITU, ESO., 


3 Coccoration Couneel of the City of New 
York, Por the Defondant Doard of 
4 || Fducation; 
By. Prances Milberg, Esy., Assistant Corporation Counsel, 
5 || of Couns-l. 
6 19a. 2 | 
7 4 


[page 5] 


| AR, COHEN: Frankly, your Honor, Tt am a bit sur- 


prised with the formality on this proceeding. I was under 


| 
“ ee : 
HH othe impression that you wera calling for a conference. 
| 
6 a Aryy On ~ 4 2 
™ | THE COURT: It was going to be informal until I 
ee se + \ ae 
Found out that thare were these probable intervenors and I 
18 | was told by somebody that it was expected that there would 
|| 
| lj es hae 
| 19 be a group of individuals arriving here, and as soon as I 
| 1 
es |! ve : * . ’ * 
20) i| found that out I said, wall, with the Limited chamber space 
i 
| ; : : ; i 
ae that I have, which ta q ite limited, = do not see how I 


could accommodate ail of you. 


2 
iS 
oe 


- I de not hava any desire to have a formal presentay 

d4 . * 3 

; tion ture. “Wat I would like is to get down to the real 
issuc., and preferably as soon as possible. 


sauces Sesaseneensstmessnaneeioessstscseisosesssgstsl ius sso assesses ssa) 


ialeideisaemedeieascnalic 


sp cia —onieaosiemiaimett 
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“R. COHEN: Then let me make some observation 
about what has been submitted to the Court. 

Unfortunately, I nave to start out by characteri- 
zing the plain*iffs' response to our motion as really, I 
think, quite a blatant misrepresentation. I think that is 
a generous characterization. They say they did not 
receive -- that there was no consultation, and thay are 
talking about the fact that the particular document that 
was aubmitted was never submitted, but they are quite well 
aware of the proc .iures that we are suy jesting for giving 
exams, and in point of fact we have had meetings, we have 
nad discussions, wo have had consultations, and it is quite 
Clear that wa are not going to be able to reach agreement 
among ourselves on 2 proceduré. 

Sacondly, T would like to deal with some other 

comments about the nature of the order under which we are 
operating and the basis on which we would have to proceed 
to try to develop a: examination program. 

The contention is made by the plaintiffs that 
there is nothing to prevent us from going ahead and develop- 
ing procedures and implementing it ~~ developing examina- 

ticas, and presumably bringing them to the point where we 


would be teady to give an examination. 


to 
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Thet is not the way we read the order. The 
order talks about not caly giving examinations but in any 
way continuing to administer any part of supervisory 
examination procedure. 
So we first have a question about the legal 
order, that it is so broad that it doas prevent us from 


doing what we are trying, to devalop an examination pro- 


cedure; but mora importantly we really cannot embark on 


the kind of a program in order to develop the kind of examira 


tion precedure that I think your Honor is urging us to do, 


without some indication that what we are doing is going to 


meet the constitutional standards that were laid down in your 


opinion, because it is a mammoth undertaking. It would 
ba an effort. We are talking about many exams. We have 
to develop thess procedures. We have to recruit people. 


“ahave to ge through 211 the sataps outlined in our proposal, 
and to do that maybe in that effort wa are headed down on 
the cight road, and maybe not -- it would he really an 
imposeible undertaking. 

finally, I think the Court is practical enough 
+o understand this situation. We have budgetary problems. 
The Board of Examiners is an arm of the Roard of Education 
and gats its f ads from the Board of Education, and without 


some inéication that the program it is about to undertakes 


<=] 


10 


cs 
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is ons that is consistent with the statute and one that we 
can pursue, with the likelihood that it will result in 
proper axamnination3, we cannct get the Ludget which would 
permit us to undertake this project. 

So for thess reasons to suggest that we can sit 
in an ivory tower and research this procedure and develcp 
these axaminations without any indication that this is a 

proper road for us to travel down, is really totally un- 
realistic. 

The plaintiffs argue that we did not fulfill 
tug suggestions of the Court regarding giving them all the 
ieseutial -- relevant data, is tia phrase. We gave them 
Our propesal. 

Wa arg creating a proposal for the developmant 
of « @xams. The things they are talking about that we 

id not u.v« them, it is not possible to give them in the 
form thay are ee¢hing until we develop an examination 


ozocecdure -~- for example, talking about giving them a job 


analysis, We Set up a procedure for developing a job 
analysis. We cannot give it to them until we have 


anplemented the nrocedure. 


Sucondly, thay want tha method for creating 


test items. ‘ie have told them how we are going tf go about 


12 


89a 


9 


They talk about validating studies. We have told 


chem how we Lntend to validate the examinations, that we 


’ 


intend to crsate that proceiure, and to ask us for the 


Studies, obviously we do not have them when wa have not 


daveloped the examination procadure. 


Then Cinally they talk about evidence of ethnic 


Or £racial ime ct. Tt is not our understanding that 


the 


function of the Board cf Examiners is to creata an examinatio 


wnich will develop a quota, which is precisely what the 


technique suggested Ly ETS, and which is endorsed by the 


Dlaintiffs, would do. 


Vie dc not adopt that standard now. We did not 


adopt it im our discussion with ther, and we will respectfull 


x 
i 
er 
? 
oS 
c: 


What we Jo here is get on with the 


"u3indss Of developing exams. We tink we have consulted 


wich a lot of people. Ws did it promptly aftar the 
ffived 2% an imsacce, and I musk als lilud2, vour 


to the fact that we ‘#itchere was a breach of faith in 


| 
——. 
Honor, | 


the 


coaversations that were held when in our view the conver- 


sations were to be confidential, and the Papers that were 


involved in those discussions were submitted to the Court 


of Appeals, which suvusequently struck that portion from | 


the brief. 


io) 
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it sgems to me we are the juncture where we have 


done precisely what the Court urged us to do. We have taken 


| 
90a 


a hard look at our examination procedures. We have 
attempted in every way to meet those constitutional 
objections which the Court outlined in its opinion, and 
we have come up with a proposal which has been digested 
and considerad and reviewed by ma:y prominent people in 


this field, and by our own professional staff, and we think 


we should be permitted to go forward with this program. 

T want to make one final observation with 
respect to the nature of the changas in our procedure. 
Your llonor laid great emphasis in his opinion on the 
contention chat our examinations were not properly job- 

| 

caleted. As I beliaeva it is clear from our proposal, 
ve have tried to develop an apnroach which we believe will 
insure thut chose cxams are job-rel.'ed in the best manner | 
that wa think can ba dong, and it is cenaistent with | 
suggestions Loth from ETS, which was the consultant ee 
by the plaintiffs, and which is the method suggested as a | 
matter of fact, by Dr. Darrett, the plaintiffs’ expert. 

We think in the score of job-reletedness we 


certainly have done what can be done to maet the Court's 


demands. 


In the arda of validation, as the Court knows, 


ao 


=~] 
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ll 
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there is a disput» batween the parties as to what is appro- 

oriate validation, but even there we have made an effort 

to try to improve tha evaluation procedure that has bean 


used, in order to make it as good a procedure as possible. 


Frankly, tha prcposals included in the ETS approach was 


* 


the use -~- what I call the current validation, meaning you 
try out the test on a group of isc:umbents --we think that 
ic not as good as the appzoach we have suggested. We do 

not think you get the degree of motivation on the part of 
incumbents in taking what amounts to an exercise that you 


can get from somabcdy without really taking this exam, in 


a real sort of meaningful context. 


Ce 


cn 
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So just to sum it .> in two sentences, the 


plaintiffs have had this material. They have had an 


opportunity to review it, tc discuss it with us and to 


| 


. 


iscuss it with anybody #lse they want to discuss it with. 


o 


We have dene all that I think we can be asked to do to 
davelopo a meaningful new approach to developing examinations, 
and what we are asking the Court is to give us an opportunity 
to go fry. rd and develop examinations in accordance with this 
proposal. 

Thank you. 

THE COURT: Mr. Mintz. 

MR. MINTZ: Well, of course our first problem is 
what the defendants are allowed to do under this order. 
We stated our position in our response, which is that as far 


as we raad the order they are permitted to develop an 


uxamination syscam. Of course the only one who can 
authoritatively ansver that is your Honor, hut we feel that 


there is nothing to prevant them from doing that. So we 
aannet find oursslves in the position cf being asked at this 
point to give a stamp of approval to a system not yet in 
existence, on the basis of a five-page proposal. 


THE COURT: Well, my understanding is from what 


‘ir. Cohen has just said that you have been kept advised 


as tits thing has bean going aleng. You disagree with 


me 
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MR. MINTZ: Yes, wea do. Tnat is spelled out in 
Miss Dubois's affidavit which is attached to our response. 

THE COURT: Yas, I saw it. 

MR. MINTZ: We did have consultations -- I was not 
personally involved in chem, but I have been fairly and fully 
briefed on what. occurred in the Fall, while the appeal was 
pentziig in the Court of Appeals with regard to the develop- 
ment of & new system. 

Thers was an original proposal from ths Board. 


The Educational Testing Service was brought in. They sub- 


mitted a proposal which is also attached to our response, 
| and I think the differences between that and the on@ suL- 
| mitted here are quits manifest. At some point, for reasons 
| aepare¢natly having to do with one side or the other feeling 
that theresa was bad faith or bad action on the part of the 
chher, those discussions broke off, and since approximately 
szarly January there has bean no consultation whatscevar. 

The next thing we knew was on June 1 when we were 
served with this proposal attached to their motion. 


We have not had eny consultations in the interin. 


We do nok feel this pronosal represents any sort of agreement 


letween us, and we do not fesl it represants any aubstantial, 


real muasure of being consulted on. When I read the Court's 


tee 


nt 


Lew) 


eee 
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opinion, particularly the final parayraph of the preliminary 
injunction and the accompanying memorandum, which suggests 
to me that the parties get together and engage in some 
hard bargaining and trying to come up, if at all possible -- 
and I suggest it is by no means impossible -- with something 
which is agreeable to all, and to the extent that --they 
cannot that we bring it to the Court's attention. But 
to have them go about ic in this way is not proper. 

Moreover, only two of the three parties have any 
role in this, and that we think is not proper at all. The 
Educational System in the City of New York involves clearly 
che Board of Fducation who are defendants in this case. 
they have not had any role in the discussions which took 
place in the Fall, and to the bust of my knowledge and 
3- formation have not liad any rola in the proposal '.ich is 
now before the Court. We think it imperative that they 


“ 
sie 


3 Pod * 
EY ae Vywam haa —— 
OL Bxat x 


ead 
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THE COURT: What role would you say the Board | 
aught to play? I am talking about the Board of Education. 
I am not guite clear on that. 
MPR. T1INT2: We feel that they or a representa- | 
| 


tive of the Board of Education should be able to get 


together with members or representatives of the Board of 


eet 


bo 


ew 


> 


i - 
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Examiners, with representatives of the plaintiffs, with 
various counsel, and they should engage in some discussion 
as to what sort of system wa are looking for to satisfy the 
mandates of this Court and the Court of Appeals, and what 
sort of system within those mandates will work best for tha 
City of New York. 

I do not think this is something which should be 
zrrived at without their participation. Moreover, as Mr. 
Cohen points out, the Board of Education is one who provides 
the money for this. 

{THE COURT: I understand that, but I had never 
thought that the Board of Fducation was taking the position 
that they ware going to participate in the formulation of 
examination procedures for supervisory positions. 

Ithougut they felt that was the problem of the 
Board of Examiners, and that thay would take a sort of 
icutral attitude. They certainly did that during the 
rearings, and indeed they were simply saying this would 
have to bs resolved, and I had always visualized that the 
party who was saddled with the job was the Board of 
i xaminers. 

4R. MINTZ: Well, both statutorily and as a 
sreactical matter tney nave the princinal role in dev2loping 


i 


weeminaticns -- no -usstion about that. But we think 


ai 


om, 


the Board of Education ar Chancellor do have 4n interest 

Counsel for the Board of Fdiucation and the 
Chancellor is here. Perhaps she would like to pe2ak on 
that question. 

MISS MILBERG: Your Honor, I have been instructed 
that we are going to take a neutral position on the develop- 
went of these examinations. 

THE COURT: All right. 

Well, Mr. Cohen, what I have difficulty with 
is this: there seam to be two differences between you, 
or really only one difference that I can see, and that is 
that you do not think that there has been a good faith, 
mutual consultation with respect to these procedures that 
arsto ba prasented. : 

“ir. Cohen thinks there has been and that there 
has been a sufficient disclosure in advance to permit you 
to t2ll what you do not like or to make a counter- 
nrope3sal. 


It seems to me chat I can procedure here in One 


of two fashions: 
One is to take your papers and either grant or 


deny th meticna, which is the simple way, Of maybe “it isn't | 


but at least it is definitive. | 
Yhe other ig to find out just what it is that you 

feal on the basis of what has been disclosed to you so far 

is objectionable. 


SOUTHERN OISTRIC! COURT REPCHTERS U.S. COURTHOUSE 
? : o) ° 
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What J hopsd -~- and I think if 1 said it once 
S must bave said in tiurse cr four tinmas in anything that I 
wrote ~-- was that once haing cacisfieced myself that the 
existing procedures were constitutionally defective, the 
parties would get together since they would mow much more 
ebout these matters than I could hope to know, and would 
hopefully have mor# time and incentive to resolve these 
differences. That was stated not only by a decision but 
in the order. 

Now if there are issues hare about this proposal 
that vou feel have been discussed and cannot be resolved, 
thea I guess I will hava to take course No. l. I would 
much rather take: course No. 2, and that is, to feel that you 
lad reviaved this togetner, exchanged thoughts with raspect 
te anv matters where you had «. ferences and wera coming in 
on onl, the last, unrescived issuas for decision. But what 
1 do not underetaw! ie, first of all, why there is such 4 
wide diffexance between you ac to mutual exchange of informa- 
tion. It scems to me that ought to Le answered easily -- 
sither you have or you haven't had a sufficient disclosure 
tO mare. 

MR. COHEN: If the Court please, the proposal 


that was agunpmitted on Novanber the 9th, which was discussed 
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in meetings on ths 23rd cf Wovember -- let me see; I wrote 
these dates down -- 

(After examining) The 23rd of November, the 8th 
of Decumber and the 27th of December meetings -- that 
proposal inall essential steps is the 3ame as the proposal 
that has been submitted with our motion papers. 

The changes that are included in that proposal 
are the results of those discussions, were primarily to 
meet the plaintifis' charge that our earlier proposal was 
not specific enough in certain respects, and ths subsequent 


proposal was an effort to try to make it more specific in 


“@ 


certain respacts. 

Whare ware disagreements in those meetings regard 
ing certain Fundamantal quastiona, and t1.re@ was an effort 
try ~o resolvs them, and it becam® clear to us that we 
were not going to revolve them on the bagis of the material 
thac wan emanating trom the plaintiffs. 


Also it bLacame clear to us that we couldn't 


hold ine kind of Frank Giscussions that are reuuired for 


this kind of thing shen anything w+ said or did was going 


eo be usend to our disadvantags ir, forthcoming litigation 
on this subject. 


1 do not think, heaving had whet are really the 


Gocunents that we are talking about now ~~ I cannot say 
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they wore exactly that because there were changes, but they 
are assentially the essence of our proposal, or the sub- 
stances of it, since November, 1971 -- I dom not think that 
the plaintiffs can be heard ct this point to say that they 
need time to evaluate it. 

I might also point cut thet we are in the 
oosition where, irom the plaintiffs’ standpoint, they have 
complete and total relief. The dilatory incentive here 
Ineed not point out is substantial, because as far as they 
are concerned they won this case, and the longer it takes 
to get to the point where we can do anything the better it 
serves their purpose. 

“We want to get back in business. We want to 
perform cur statutory function, and we think we have a 


proper hasis for doing it, and we would like the Court to 


"ESS BuBOIs: Your Honor, if I may say one 
in discuculng wheather information hag bear exchanged 
about this proposal, it is really a false issue because 
it is true that proposals somewhat similar to this were 
subuitted to us and wa made it clear, after talking to 
our expert and talking with them with our expert, that 
tnat proposal, as well as their present proposal, is so 


vague and so preliminary that we would have no way of 
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telling what system they ended up with. 

It would be very easy for them to modify in the 
most minimal way their present system and have it fit within 
the kind of scope of this very broad, nice-scounding 
proposal. What we came up with as 2 possible way out of 
this dilemma was if they really felt they had to go ahead 
at this point with some kind of order, we came up with the 
notion that "Let's give it to somebody that we can trust, 
vossibly some third impartial, hopefully, expert party 
and let them do something,” but this would turn over to 
these people with complete freedom, and to get the Court to 
approve it, it seems to us is totally inconsistent with ; 
what your Honor indicated in the first order. 

This is a proposal that they will develop in 
he future. Thecz is no way of evan discussing whether 
chey have exchanged information about the examination 
system, because this is not the way. An examination 


systen, you know, is somathing that could exist six months 


from now possibly, and our own expert, or. Barrett or 


RTS, or anyene wa may bring in, would not consider this 
examination precedure 2a system; it is a proposal. There 


is ne protecticn for us in that form, and it would put us 


in the position of bringing some lawsuit two months from 


now, or whenever they do institute the system. 


| 
| 
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Alno I vould like to point out that the Chancellor 


and the Board of iducation do have really a role here. 

But the Chancellor has always been responsible by law 

for administering the joba -- he is responsible for job 
analysis, and th3 Board of Examiners has even said-in this 
lawsuit that they do not davelop job analysis -- that it 
is the Charc.llor. Clearly he has to bs part of the 
discussion. 

Also the Board of Examiners is no longer the 
Board of Examiners whichlas been defending this lawsuit. 
Indaed it was more or less in axistence at the time these 
~apers were filed. There arn now three members of the 
five members of the Board of Examinars who have bean 
designated vy the Chancellor, which seems to us grossly 
unfaic to prcecesd on the basis of this document without 
giving us a chenca to sit down with the new Board of 
exanMniners. The Doard of cCxeminers we spcke to, or the 
two peools we spoke to cannot possibly represent the 
Board that is now in existence. 

I alse do not think -- it is trua that we 
arrived at an impassu -~ it seems now to be an impasse 
but it is my oninion that we are in the course of very 
orcductiv> discussions which could possibly produce a new 


«xamination system, and we were never told why thoee were 


22 


f< 
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broken off. I do not think thay have to necessarily be 


brokan off. If there is any reason thet FTS or any other 


imparti 


a third party could not help participate in 


and help in the development of a new system in connection 


with this. 


THE COURT: Well, I have not gons over thes: 


papers in as much Getail probably as I should, but my 


initial impression is this, that there should ba a more 


flexible attitude by both here. I do not think that I 


am in a position now to approve any system, particularly 


cne if it is in vague terms, that would be considered 


final for permanent appointments and the like, in the 


future. 


I think the way to go about this would be to 


start working out a system whereby you can make appoint- 


ments upon the basis of soms system -- perhaps appoint- 


ments that would not be parmanent but would be temporary, 


and then evolve this in stages so that as you develop an 


sxamination system it will then reach a point where the 


‘ in it will begin to come out. 


All examination systems are processes of evalua- 


tion, They 


just say, "This examination system is the final one and 


al body that your Honor would consider impartial and 


this discussion 


are uot going to stand still, and ws cannot | 


~é 


| 
' 
; 
| 


2 : ; 
now you may bagin making all psrmanent anpointments to super- 


] ‘ 
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visary positions on the hasisof it.” 


Ma. COIIEN: Your YWonor, I wish we could have 


whan we argued the last time around, and it certainly is not 
static. But we nave to have a starting point. We have 
to have a base on which to start. 


Tit COURT: i aqree. 


10 ee Ane 
MP. COHEN: And we have to hava an exprassion that 


ll 


| 
| 
a i ; 
persuaded you that the examinatic: system is not static 
sevms to us that this appears to bs a reasonable pe-ition. 


| Wn are not asking carte blanche that if the Court says this 
13 om a ; 
appears to he a reasonable appreach, that any examination 
lad | : os ie oe , 
| chat we claim follows the appreach 16, ipso facto, perfect. 
15 } 
} te recognize thet, if che plaintiffs were to contend that 
iG | ics _ : . 
| we did not follew the procedure, that we did not do what we 
| 
1 
|! Lu WS nid UD. 
18 || 


| . 

i! i want to digress for a moment or interject at 
j 

| 


i this time because of somathiag “iss DuBois said. heally 

| 
2 || a ; oe | 

| i think it is ac the heart of this whole matter, and that 
} | , ee 
* | is the colossal suspicion that we are some machiavellian, 
22 F : 

Jisbollical group that has been organized in order to 
{ 


| frustrate the civil rights and the civil liberties of 
exam-takers. She iatroduced in every step of the 


procaecding, when we were gathering statistics, when we were 
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2 . 
developing 2 proposal, she wants to bring in some third 
3 a 
party, sone so-called "impartial third party," because 
4 , 
based on what ws have seen 2h connection with the ETS 
5 
performanc?s, We Ware Vary unimoressed with their “im- 
if a * 7) 
eal partiality. 
7 
There is an aciic. plete hera axpressed by the 
8 
plaintiffs that somehow we cannot be trusted to do our 
9 
statutory job. 
10 
Well, the State has imposed this job on us. 
ll ue H 
we want to do thy job and we want to do it in a way which 
12 
is constituticnal, and we say we are impeded trom doing 
13 | 
| this job by your order. vie want to get back in business. 
14 
\| Now if they do not like what wa have said, they have ample 
15 || 
opportunity to tyll us what thay do not like. They have 
16 |! 
| not asked us for @ particular item, they have not said to 
| 
us, "You have rot givan us 7, B, Cc; Der ef) which wa need 
as 
is || 
we | in order to ass5éss your proposals.” 
19 | 
| they have «aid, "your proposals are vague,” 
20 Il 
| 30 wea have gone back and mada them less vague. What they 
21 | : 
| want to do is to @alay this proceeding in order to avoid 
2 | 
| giving examinations. 
3 i} 
THE COURT: Supposé you wece permittsd to go 
what kind of appointments Go 


ahead 


| 
vy | 
| 
1 
| 


you propose to make 


and give examinations, 


for those who have pass 


SOUTHERN OISTRICE COURT RE 
FOLEY SQUAR*™., 


ed the exams? 


PORTERS U.S. COURT yuLt 


NEW YORK, HY. CO 7-4530 
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18 


19 
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NR. COHEN: Your Wonor. lat me make one thing 
clear, we do not make appointments. 
THE COURT: Wo, but I mean you declare then 
sligible? 
MR. COHEN: That is why when you talk about a 
piscemagal step-by-step proceeding, it could not work that 
way. We have to be in a position to utilize a procedurs, 


to utilize en axamination. There are currantly 33 positions 
at this instance whic: require the giving of examinations. 
hat excludes all those examinations that were enjoined 
which were either in a completed state or partially completed 
state. TY am not talking about those. I am talking only 
about jobs which require the giving of examinations under 
State law. wa would have to gc rot taking the procedures 
that wo are talking about, and creating an examination. 
T would assume that if we de what wa say we are 

going to do, if we develop a job analvsis, and the way wa 
say we aru going to do it, and we insure the validity of it, 


if we do all the things wa say we are going to do, we will 
come out with an examination that mests the constitutional 
atandards of the Court. If at that point -- it takes us 
a long time to come uo with an examination. And if the 
plaintiffs say, "You did not do what you said you wera 
geing to do; you were supposed to do % and you did not do 
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te 


it,” or “te want to see how you did Y," cartainly that is 


| 
ee ae , 
| tugir privileqs and their Fright, but to say to us, “Den't 4 


can approve" -- incidentally, your Honor, wa are not talking, 
as averybody knows,about a standardized examination which 

is given over and over again -- like pclice examinations 

or firemen's examinations where if you develop a prototype, 


! 
do any. iug until you develop exaninations which wa then 
that is thea axanination that is given. 
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We ave daveloping a continuing series of oxaminations, and 
they change. “ie need to have a vrccedure that the court at 
least can tallus: "Vhis leoks like you are heading down the 
right read, and if you ¢o what you say you are going to do 

tT am satisfied thet that would mee* constitutional standards.” 

That does not bind anybody that what we will come 
up with actually meets it. ‘Ve cannot tell you until we do it. 
We certainly are operating in good faith, and I am really 
Aiscouraged to hear from the plaintiff the suggestion that 
somehow or other we are going to ao something very devious 
here that is going to deprive people of their rights. 

MISS DUBOIS: Your Honor, I would like to voint out 
wae Lb is very specific in their papers that they aro asking 
gor neraissioen to develop a systen, to give examinations, 
tq oremigate Lists ami to issue licenses. We feel that no 
yxGer should issve nov, but if any order snould icsue it 
grems to me at most they should be allowed t go ahead and 
davelen vomething. But before they give examinations, at 


a sight to loos at that examina-~ 


ie) 
ts 
o 
< 
th 


tho very least, thak v 
tien system. Otherwise thare is no ooint in our bringing 


S39 ait. We are back in the nosition where we were when we 


TT COURT: How do you get around this problem? 


As f understand ir. Cohen, he stated, well, that assunes that 
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you can build the cxamination structure for these different 


supervisory positions all in one fell swoop, and to do tha 
it is impossible, and what you do is you go step-by-step 
and you get the money in order to develop the examination. 

Am I right? 

MISS DuSOIS: Their problem with the budget is with 
the Board of Education, and I think that is a problem that 
will exist whether or not an order comes down. That problem 
I will find out, if we do sit down with the Board of Education 
They fear that the Board of Education does not want to fund 
a lousy examination system. I do not think an order of this 
court can force the Board of Education to fund such a systen. 
Tnat is one of the things, when you are talking in a vacuun-- 
we cannot even talk to this Board and find out what they are 
willing to do and under what circumstances. 

THE COURT: As i understand it, the problem they 

face is this -- and, tir. Cohen can correct me if I am wrong -- | 
. 


if they go forward, if they get this order, then they go 


forward and get *" 2 money and they can prepare the examination 
which, as I gathe., is a fairly expensive procedure. 

Then they can try to comply with the standards | 
that have already been established as a result of this liti- | 
gation. | 


If in the interim, however, the examinations that 
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Z are prepared turn out not to comply, I suppose that the 

3 answer is you would be back in court sevking to enjoin the 


4 adninistering of them on the ground that they are not 


examinations that 


comoly. 


MISS DuBOIS: We do not have a chance to do that 
second thing under their language, hecause we would not even 


have a chance to see the examinations mtil they were already 


out. We would have to start with people having filed them 


be 


A 


21 


this kind of lack 
23 


nN 


|; sit down with the 


The second thing 


at moncy. The only reason 
g 4 y 


Of faith 


and do2=s not trust them to 


poeard of 


i true. If the Board is not 


three years from now coming to us. They do not even want to 
show us the examination system before they institute it. I 
moan, that is the clearest problem, it scens to me, what they 
want to do. There is no reason, even assuming what I think 

is groasly untrue, that they need an order in order to get 

the money, they certainly do not need an order to actually 
administer ouaminations, license people and have them appointe 
1 they need in order even under their own theory is to 

spend money to develop an examination system. So at the least, 


that 13 all the order could allow them to do. 


is they do not need an order to 
is if the Board of Education had 
that has been attributed to me 
develop a system, why don't we 
Education and find out if that is 


willing to come to them, and if 
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2 . 
not, why not? 
3 : ‘ : 
£ would also Lilte to 3tres3 the point that I do 
' not think it is cair to he Proceeding on the basis of Dr. 
5 " 2 , y 
Rockowits -- so far ay ft can S¢2 no one else in the Board 
6 ae 
of Examiners saie $80. fT think someone ought to be allowed 
7 ‘ : 
to get together with the new Board of Examiners, 
8 
MISS MILBERG: I know that the Board of Education 
9 
and ths Chancellor are willing to meet with the other parties 
10 , : : : ne 
to this lawsuit to discuss examinations and examination pro- 
11 : ‘ , mn : q 
posals. At this point f ai not aware of budgeting problems 
12 * * « * * 
involved here because T an not familiar with the lawsuit and 
13 i ; 
these particular problens, but I would Like to inform the 
14 s * . 
Court at this time that we are making acting Sppoiatments 
to £421 the supervisory pcsitions Which are now open, which 


vould not in any wav imnsde the develonment or tests. 

THE COURT: < am aware of that. That situation existed 
aac at the time when the preliminary injunction was issued. 
i think I mentioned at that time that Sudervisory positions 
could be filled by acting Supervisory personnel appointed 
under the system that tha Board of Education has established, 


and, as € wnderstoog it, they do not Gain tenure, 


MISS MILBERG: No, they do aot gain any tenure, 


THE COURT: Well, what is your answer to the sug- 


gestion that really it amounts to whether ~- a question of 


| 
| wich 5 wa 
llla | 
2 mea mente : oan: : 
|| whether the Goard of wducation ia not willing to finance 
3 ene Rana j 
| Your going forward and taking oa chance that tha examination 
| systen which you deveiop will vass muster. 
5 
| im, COS: Your Honor, the Board of Education 
6 
finances the examination system that is developed by the 
7 : ‘ 
€cvard cf Examiners. 2ut the problem here is if the Court gives 
8 
its imprimatur that the proposed procedure for developing 
9 
examinations is an avvoropriate one, we do not anticipate a 
{ 
10. tf si me 
proviem. On the other hand, if we have to, in erfect, 
11 . ‘ ae 
negotiate an examination procedure with the Board of Educa- 
12 
tion, based on speculation whether it is er is not con- 
i || 
| stitutional, then we can anticipate this significant problem. 
4 | 
| THE COURT: I do not follow that. It seems to me 
it 
15 | 
all you have to do is prepare a provosed examination for 
16 
Slamentary school vrincizval or whatever it is, or assistant 
17 
orincipal; go over it with the vlaintiffs in the case, 
18 
plaintiffs’ counsel or their representatives, and point out 
ig 
che method Sy which 2c tas develoned and determine, Lf you 
20 || i. i} 
|| can, that it does seem to cor * with the standards, that ’ 
a 
| vague as they are, are in the oninion, and then if ya cannot 
22 { 
| do so we will listen to any objections. 
23 |i 
! I do not see that that necessarily adds a tremendous 


| burden budgetwise, 


wt | 
x ' 
MR, COHEN: This procedure involves a significantly 
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ifferent kind of expenditure from the procedure that was 
heretofore used. 

We are tailing about a lot more interview examina- 
tions. We are talking about a lot mors simulation type of 
examination. We are talking about a program of examinations 
which is going to be substantially more expensive. We think 
it is important in order to meet our statutory obligation 
and to meet the standards laid down by the Court, and we have 
to be in a position to get the kind of funds necessary to 
develop this program, so that we need the assurance that the 
direction we are going in is the proper direction. 

Iowant to deal with this red herring about the 
Noard of Examiners. The acting Board of Examiners throughout 
this »rocedure are the Board of Examiners. It is true that 
there Fave been two nominations made by the Board of Education 
who will presumably get assigned at soime point. They are 
not yet assigned. 


We have a function, and we are functioning. When 


they are assigned, they are onlv assigned as provisional 


examiners, which means their appointments can only be for 
nine months -- that is because the Civil Service procedure 
requires the giving of an examination. 

So talking about dealing with some different board, 


ar2 dealing with a board that is statutorily established 
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2 in order to deal with this vroblen. 
3 I think, your Honor, that the question of our 4 
‘ going forward with this undertaking, which is a substantial 
3 | undertaking, in the absence of any instructions from this 
. court, that approach we are taking under one theory will 
' lead us to a conclusion, if it is followed -- is taking 
' us roally to a fly-blind, I think we are entitled, in view 
. of the breadth of the order which is issued here, to get 
" some instructions from the court I think it would be unfair 

| 
" | to leave the defendants in the posture where they are going 
- | to say “Let them go ahead and do their damnedest, and then 
" : in the end if we like it we will yell ‘bingo’ and get the 
" | prize." 
° Why should this plaintiff be treated differently 
a from any other injunctive action. When an injunction is grantec 
H the court says "Don't do X" or “Do X, whatever they wish to 
" t do," But the plaintiff here goes ahead and says if we go 
. ahead and they do not like it, why he has to go back to court | 
20 | 

| to complain about it. | 
" THE COURT: There is one difference. You are in| 
. ! so far as the Court is concerned, with a relatively complicated, 
3 || | 

| 


on the basis of which permanent appointments are made or 


appointments that will be permanent and entitle the appointees 


ee 


oF. 


C2 


byes 


mand 
to tenure is sounded. li4a 

Now 3£€ I aa forced to, I will have to cut the 
Gordian knot by applying, perhaos slightly blind view -- 
saving “This looxs all right, but this looks as though it 
neads modification here and there", and I go forward and 
finally sign an order modifying the injunction, to whatever 
the extent of the !rolification is. But I would much prefer 
to see you both sit down, and to the extent that the Board 
or Education wishes to participate, because it holds the 
purse strings, and as Miss DuBois points out, it does provide 
originally by statute, at least, the job analysis which I 


suppose is integrally tied up with the problem -- it can 


participate. 

I would much prefer that you sit down and try to 
work it out. Yhen I nave mich more confidence than I would in 
what £ would do. But if you are going to force me to do it, 


then = will do it, but I just cannot believe -- and I am being 


very frank now -~ that you people, if you will stop being 
such bitter adversaries and becume a little more flexible, 
why you cannot sit down and work this out. And I think on the 
side of the plaintifis, who obviously are not going to be 

able in advance to formulate an examination that is designed 


“o ac3ure a racial or minority group passage, because that 


is not the test. 
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On the other nand, you were the ones that brought 


this suit. You attacked the joo-relatedness of the examina- 
tions, and contended that the examinations had the effect 
of denying veople constitutional rights and equal protection. 
ew you just cannot <bviously, at this stage, I 
suppose, from a practical standpoint let things stand ab- 
solutely still. & do not believe that you would want to do 
that, because I do not think it would be a fair and reasonable 
way as officers of the court to proceed now and get the idea 
that the Board, on the one hand, has been wedded in the past 
to pretty definite procedures. It has been the boss in the 
field and has been able to cail the shots and has not felt 
the necessity for sharing confidences with others -- much 
glaintifis. 4 ¢an understand a certain amount of resent- 
ment in how they urrived at procedures, but the litigation 
has reached the stage where { think the B30ard has to do that, 
beacause I sce no ether or reasonable alternative other than 
to have some judge who is not as well equipped as the plaintif 
own xsepresentatives are, either deny your motion, refuse 


modification or grant them on some conditions that will turn 


out to he harmful to all parties involv-d. | 
| 


My request would be that if you need help by burying! 
some of the hatchets that you have been bearing in each other 


for the last year and a half, and start looking upon yourself 
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“toa a thirgd-narty standvolnt -- and icny to the siainti£rgs 


I aay to “ha wsard “Please give a little more by 


tay Of information, 32a if you Ganret icca ouk sone of these 


tnings in an atmosshera that will be sore conciliatory.* 
i can teil vou that [ will not be able to, unless 
t within the nwt few Gays, to rule on this motion, other 


tnan either grant it or deny it, end I don’t propose to do 


« 


that. I would wait because I an soing to be away during the 


tmolleving three weels, then I will return 


S ° 


EO ete ee eek 
mac 2 tranid hove 


i- 


3 tnat you can all ge: together 

2nd have one last crac: at it and report to me whether you 

Nave made progress, and perhaps we can thon have a conferenca 
a Gio in icy ene tsers vather caan hare. 


wag told taak thern was qoing to be a group of 


"ts COURTs =f nanmen <9 52 one of tae Llatec-comers 


at thoy buaiding whose c 


s 
3, 
og 
0) 
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A 
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ty 
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> 
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leh 
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lisevace footage, and the result is i can caly accommodate about 


Seven or aight peonle ant a tadsle. But it that is what you want 


in iI mean, chat is wnat I would lize to do, sould be 


te have you sit down and see if you connot take ona more whack 
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4 comment? 


6 i. COHELT: cis not think ti-it tiis case can be 


| 

: | 

| | 
| | 
| 


| sepmxated from so-> of the volitical inolications chat surroung 
| | 
it, ai I would not want us to be pursuing an ideal which | 
of the realities of this situation make clear are un- | 
| 


0 | attainable. 


ll | i think we ought to be dealing with reality here. 


oh 


the Chancelior's public statement has reneatedly 


i AD vary Clear that his objective is to climinate the 
\4 32 Oo Heaminors., 
1s | fs dod wot Want en eaminntion svstem. He does 
. 
16) ast weet anvthing to G9 with an examinatioa Ssyaten. He 

| i 
7 | pre ; | 
2S A YALA EACLVS Of SAG Coard o£ Examiners who doas not 

18 I} . +: - he * | ’ 4 “3 doy ‘ 4 ‘ ba | 
| DATeicinate in the develooment of this, because thay do not | 
| | 
| 
19 | #ank £9 @ovelon a system, 
a of | 
we Wes NAVI & Joard 9f Education which is torn by certain 
| 

i be . ‘ a es : . : 
~ dP Sectionalisn wnaicn is barely -- I avtearad at one session 
hae | aa : . . ; 4 , | 
| atore tie Roard of Education to urge them to delay the | 
{| | 
| 1 
23 | 


promulgation of certain acting guidelines, and when I 


annoiwneed that 1 tenoresent the board of Examiners I was 


rounlly boozd, and wren I stated that the Board of Education 
t ¢ 
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keep xraferring t 


*nhat wa have 


"7 Y COURT. FT 
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(AvaAot oad wa could, Ane 
4A LLY AOVG? LONWAT 
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CVE Y 4241 


atation the 
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Ssfrorts to try to 
an @imectation tnat 
wouid Lika to point out 
Giving 


not given -- 


and davelosing these 


a tris limitation 61 our 


SOAS at 


are 
List snould be 
b> nrotocted against by 


WAora was notning to say 


evzanainations 


pnd e UGE ba Tea Ta Ie 


inl give licens3s 


aoprooriate langunge in 


“7a denials by members 


tumult ov the crowd. 


avi loaded situation, and I 


et we ate qoin;: to be met witha sweet 
develo? an 
irwatvanted,. 


egain that when you 


in~Eoxmation cr uiving somethinh 


imarting. I. don’t mean giving 


have cought to b2 as 


open and as 


think i72 can be int &@ position of 


ayaminations. 


activities would ba Ehat ir they 
SO, 43 earcul that a permanent 


any opzvortunity 


» ts a coadition waich could 
an order. 
go forward and give 


that that could not be given, 


but {£ aust say I an normally an optimist in adversary 
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“itwuneions, ond 2, Os ase Ux viow that the varties 
¢ 9 Wore ching c, om J iin we ace in a context 
‘A wyatt i nant Ch Was gt ge 
i1WGS DOees yur nom, thoesa is one thing I would 
Miter “OS weint out, 2d that {5 the Chancellor appointed two 
new romber3s of cine 1rd. ft is only by virtue of those 
ssoylsioaal apsointrents mnt this board has a legal cuorun 


matsoever, and «ai thay not have those 


not conduct tus Asain, I dao 


not a that to Cocy 13 2 chance to maet with this new board--| 
ehowrik we vor close to working ont something betore, 
3 pase se gt rk senething owt with this new board. 
ied PO, fae a8 te Caner) 2s iycartion ig voneerned, they 
L:yar given a citines to ace whether thay would fund or 
¢ nd, ahey have neaves sean fours Wy cank in tia context 
2 this saaner filed in court -- they ‘ier naver shown the 
ved ¢ provosal, 
Ts COURT s ‘aa ihgnis, et se ast you this, in 
ssaqee to what .iv. Aoelen just sala, «hae 1s to prevent me-— 
this i3 just argquento -- grom issuing an order which would 
ta effet perait on osmalnation svsten to yo forward but 
srecvrices that it eould sot be used for rermanent appointments 
Vnkeil Zurthor OFder oc the court. 
tn other -verds, you said earlier, if I remember 
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rightly -- or maybe Ur. Cohen did -- that the Board of 


Exaninazs, Of couyse, can only sanposoint and determine wno 
ig eligible and coectify them, and they are then eligible 
for permanent apoointments, isn 


it; under the statute? Well,what is to prevent the court 


. 


from saying "We permitted on condition that thac is Vaisileishea, 


by court order to apoointments only on a temporary basis"? 


MISS DUBOIS: As a practical matter, your Honor, 


t think that any system which is deve oped and that goes into 
operation in two months or six months from now, whonever it 


is, will have enoraous impetus. If this litigation has meant 


anvthing, it has meant some hooe for developing some truly 


‘ ’ 


new and informed system, and I think to go forward with a 


stamp of aoproval on whateve: they develop at this point, 


without trving to have some further fruitful discussion would 


4 


boa to veallv eliminate hone for a change. 
y Py | 


Tims COURY+ Wall, I have just finished urging that, 


Miss DuBois. But what i am saying is that, assuming the 
vornt, as was just pointed out by Mr. Cohen, that you are 
not goiny to bs able to get together because of certain 
pircackical, or % think it was labeled "politcal" reasons-- 
assuming that, wnat is to prevent at least the ball being 


pushed forward to some extent by saying "Let us try this 


t that right? -- as I recall | 


1 
i 


syster 


ont and only put one hooker on it, or one string on it, and 
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$5 u5ed For acting wpedintments -- we will appoint them 
fran this list, and the difference will be that they won't 
ha secmanent until sore further modification of the injunction 


tS). ANecause I think che immetus to the 


iv we cannot work out 


Sonvd oF Pueaminers is going to ONG Ud, 
soca Joint thing -- tnsy will ond up Coing this cowmmletely 


an chair own, without the iugecus to develoo a really re- 


forse syaten -- it is going to exist oaly if they are foreed 
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TGS Dass: “wereat-- IT do not think there is 


Kaye uch Gizgferents to the Seard of Euraminer3 ay long as 
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caey vive an onerating systen. 


ME: OCT: The difference is that the appointees 


a oe ov ho a 
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’iSS Du3SotS: Aut from the noint of view of the 


i 
worard Of Exainimers, which is sonewnat concerned with its own ’ 
tenura and political cont‘nued existence, they axe functioning 


5 ‘they have been maxing apoointments, and New York is overating 
under it. i think that is very important. 

X also thins that obviously they are worried 
acount what is happening in the schools in the meantime. 
That is one reason for what your Honor suggested, but I think 
there is no need for that because we have an interim operating | 


" | system, The Chancellor is in the process of workirg out 


12 ‘ i . ‘ : ou 
and continuing to work out procedures for improving the systen, 


13} 4 " ‘ : 
| THE COURT: But you are now saving that through this 
| 
- 14.) ‘ re . i : : : | 
| laysuit you enuld remake the system in a way that might be | 


| coupletely different from the attack on it. In othar words, 


16 | 


. 


on 2 way that is not necessary to satisfv the weaknesses 
f that you say are inherent in th axisting svatem. 
frss 


ee 
1fSo DunOTsS +s fio. 


TiG COUZT: The attac’: vas on the examine ion, 


+ IGSS DusOIs: That is all <{ am uaying. 1 was 


suggesting that you cone up with a really job-related system, 
| 
| 


“with something that is really different from the present 


i system ond which is designed by professionals and is given 


/hy professionals rather than vart-time teachers in the school 


system -- to r@ally tura around what I taink is a conpletely 


SUUTHERN DISTR § TOI REM TERA G4 a 3 


10 


11 


12 


13 


14 


7 


m<al7 ‘ae ‘ug 
wnvolated job procedures -- I un not talking about legislative 
cnanae; I aa talking about the Yoard Of “xaniners taking a 
leox ac the system end doing sowsthing now rather than making 
ELing changes which would invke no real difference. 
e"tS COURT: I don*t follow that. IF would think that 
1£ the Board of Examiners comes up with an examination system 
that shows a qood-faith effort to satisfy the objections tna 
ware the basis of the injunction, but it is not proven because 
this is not one of these things that can be dons or hatched 
full-grown. We could take in steps, such as I have suggested. 
Yhen if it beqins to prove itself you are in a vogition where 
at least a system has bsen evolved with the court's permission 


That will then hecons the basis, provably with some modi- 


timation, Cor satiatection in toto of Ene injanction. 


$$ 2 


me £95, to shiny your tlonor that the tasting experts believe 


it is possible to prove cut at least a system, for proving it. 


Vaoy cara the seovle Listed originally that the board had 


; op . 
ronsultad. We did nut go to them £irgt, sut they said they | 
| 
j 


| 


-ovMld rot institute a ev eximinaton svstem without validating 
it fivat. I thik ve snould nave sone chance to exolore that 
with the experts. But the notion of letting them test it out 


with an operating syste=, with peonl»: in the field I think 


SOUTHE FH OD T Fe. rUdia T RE POET FP be ' yUte 
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is realiy inconsistent with that. ad | 
| 
772 COURT: Brut what I an suyopesting is, in effect, 
4 ¢ethod o£ validation because what you watld be doing would 
be making termozvary appointments on the basis of it, and 
{Ff it then turns out that the system nad bugs in it and was 
not a valid job-related systen, it could »2 modified and 
there would be no harm done. 
MISS DuBOIS: I think any system should have a pro- 
endure for continuing validation like that. 
TT COURT: Well, I am going to --- 
“ISS DuBO0LS: It seems again that nothing would 
Lead to approving in advance a system first which we have 
not seen, and there should be sone validation before it is 


antually released. 


© 


TL COIRT; Axe you willing to make one more try? 


nay that to both parties. 


| 
M2, COMEN: Absolutely. 
MISS DuBOIS: Yes. 
* * * 


[Transcript ends on page 47] 
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Stipulation of Settlement dated March 8,1973, 
with exhibits 


| 
| 
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UNETHD STATES DIGTHICT COU} 
SOUTHEHN DISTRICT OF NEW YORK 


BOSTON M. CIUANCE, et al., ; 


Plaintiffs, : 


-against- : 70 Giv. 814) 
THE BOARD OF: EXAMINERS, et al. ., : STIPULATION 


Defendants. : SETTLEMENT, 


JHEREAS, on September 24, 1970, plaintiffs commenced 


the above-entitled action alleging that examination procedure: 


08 


administered by defendants for supervisory positions in the 
New York City Senool System unlawfully discriminated against 
plaintiffs and their class in violation of the United States 
Constitution and of the Constitution and statutes of the 
State of Hew York; and 

WHEREAS, plaintiffs’ motion for. a preliminary in- 
junction was granted by opinion filed July ia, 2971, and @ 
Preliminary Injunction order was entered on September 20, 
1971, together with a memorandum opinion of that same date 
which, inter alia, restrained defendants from conducting or 


administering examinations for supervisory positions, or 


i 


syOlmuleatine lists or issuing licenses or making, author- 

GB Lar bs ot 

igine or allowinr appointments based on previous cxamina—- 
i ts bt } 

tions, and which made provision for an interim system o 

, 


Selecting: supervisors an acting bacits, and the opinion: 


and order were affirmed by the United States Court of 


| 
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and by their answers and papers submitted in opposition to 
the Preliminary Injunction, denied the material allepations 
of the complaint and of each amended complaint; und 

WHEREAS, on June 1, 1972, defendant Board of 
Exaininers moved, pursuant to the second ordering paragraph 
of the Preliminary Injunction order dated September 20, 
1971, to modify that Preliminary Injunction in order to 


permit the development and implementation of further exam- 


inations for supervisory positions, and the promulgation of 


bite 


lists, issuance of licenses and making of appointments 


vased thereon; . and 


WHEREAS, at the hearing on the Board of Examiners! 
motion on June 27, 1972, the Court invited the parties to 
ttempt to resolve the subject of the motion through dis- 
cussions amongst themselves and indicated that it would 
withhold consideration of the motion pending such discus-— 
sions; and 

WHEREAS, on October 25, 1972, defendant, Board of 
Education, issued "Regulations governing the assignment of 


W 


acting supervisors” promulgated as Special.Circular No. 30, 


1972-1973, which established an interim system for the 


Selection of acting school supervisors: and 
é f > 


WHEREAS, plaintiffs and defendant, Kourd of 


Examiners, have met on numerous occasions since June 27, 197: 


und lave Gstablisicod a task forec concictinge of their 


representatives to continue discussion: aimed at developing 
and recommending a2 new comprehensive supervisory selection 
system for the New York City Selool System which will 


mwovide for the selection Of Guperviscor: in the fulure on 
3 


the basic of “merit and fitness" and willout unlawiul 


| 
‘ 
} 
| 
j 
} 
i 
H 


discrimination; and 1288 


=, 
= 
= 


WHEREAS, pending the development of 
comprehensive supervisory celection system, all of the 
partie: Co this action adeaiPe vo Dinaisy resolve the Pusucs 
raised In thin action with respeet to past supervisory 


exuminaution procedures, defendants, while denying all 


= 
eee 


liability on the charges made herein, in order to avoi 


ry 


further expenses, inconvenience and the distraction o 


burdensome and protracted litigation, both to themselves 


=a 


and td the entire New York City, School’ System, and plain- 


Citrs . Pniovder) that 


i. 


aa | o i mers pape i » 8 $4 me ey 4 4 > > tampa rey u 
school supervisors for significant periods of time may b« 


treated on an equal basis, in order to remove some of the 
Uncertainty character ing “tne pres tL acting ‘assignment 
system wind t enable: the Schools | to \« rate with Licensed 
sersunre], and, finally, in order’ that avaliable energie 


and resources may be devoted to the development of a com- 


etieg thi | iets ea eon ee eve We , : ! uh 
NOW, THEREFORE, it is hereby stipulated and 
apreed by and among the undersigned, subject to the approval 
’ i 


of the Court, that ‘the: above-entitied action ishall be sertied 


and compromised in the manner and upon the terms and 


conditions hereinafter set forth: 


DEM T TORS AS used Nerein, the: Tolioving terma chal i 


wive the, Pol lowing, meanings: 


, hy Pe re At ee f | i pa a ere ‘ 
(a) Plantier: shall mean the 
plaintiffs named in the Second Amended Complaint, and 
" ! . } 
derolanta” heel dl mean the defondamnt rammed. ky, Gach 


| LL ITE DITTO Ot tet etre rtd) 


wAtess—jpetredr ir vy all tefeminte. 


Seeord Amended Complatiut and their ucocCcesors (in ofr licc, in 
t > P 


the aboveecantianed i¢ivil action, 


\ We " ’ ) i 1 ' ° . 
(vb) Court shall sean the United 


Stated District Court Ter the Sauthor Di rLetw< New Yor} 


7T ny ~? $ + r ny } moalr4tne ¢ } 
Ae i The parties hereto consent to the making and 


entry (of) a Judgement inthis action) providing, 


the following: 


A. Determining this 


$+ nat a4 ae . 1 (V2 ay» ) ) { :\% “~ ¢ 
action WMaintvainsole tinder Fuk | Civ Pia (es UR ata ds ae 


: 
BD. BXCeot, as provided, permicted and 

. } " wan $ +4) ywogcryws } . (tis T oy t } ay ; T y ~ a) 

BuULhoOrizedian Sub-pararraone Oi a ey et! Re mee 
‘ ma ra er Pee Seem ‘ mii 1 a ee ae » . 3. + 

permanently enjoinin ANG) PeSCralnineg Gelrendants:. 

arents servants emonlovees and attorney Ww ag tab > UA 

a IOS, SEVvaes, employ Datla aU GOR Te VS ig hb eek oe 

persor in not re y 4 ay j ry 4) + + + } +> rm 

ree Bb Ge MM 8 WS HE i atl pal LO a ia Wb th © nal BE 


from (1) conducting further examinations for supervis 


.4 + 5 > Meat y aly ("4 * q ry) Qa , “ 7 
positions in the New York City Sehnool. System, (2) pro- 
cessing or frading or in any other way administering 


exaninations for supervisory) poss 
City School System which nave previously been administers: , 
and (3) promulgating eligtiie Tists or issainy license 
solely on the basi: fe exvamination for Supervisory 
positions in tig Hew York City School System wuich 


have previously ocen admlnibercnt. 


C. Community School boards witnin the | 
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New York City Seinvool] System or the central Board 


“~~ ". 
to as "ap- 


of Education (hereinafter referred 
pointing authorities"), are permitted and author- 
ized to select and appoint supervisory personne] 


for positions within their respective jurisdictions 
f v 


from among the following persons subject to the 
provisions of paragraph F, infra 
1. Persons whose names appear 


on Board of Examiners’ lists for the 
positions set forth on Exhibit A hereof, 
which lists have either been heretofore 
(a) promulgated or (b) completed but 
not promulgated or (c) prepared but not 
completed solely because the Board of 
Examiners has not completed the required 
eheck on eligibility requirements es- 
tablished by the Board of Education*® 
provided, hoviever, that persons on such 
lists are determined by the Board o 
tO satisfy said eligibility 


Examiners 


requirements. 


2. Persons who have previously 
taken and passed a written examination 
for the supervisory positions under the 

quricdiction of the central Board of 
Education which are seu forvn an 


*iExceoph in the case of the Diutrict Supervising Atvcncditnice 


Officer list where training and experience of camiidaty:: 


must tbe rated. 


l3la 


Exhibit werecof and who, subsequent 
to the ¢ or the Judgment, perform 
to thes isfaction of the: board of 
Examiners, certain additional job- 

> 
related tasks. 


3. Persons (a) who have been 


or will be appointed to a supervisory 
b’} t J 


Osition in the New York City School 


System on an 


vacancy*, 


Board of 'Bducation, 
compieted or 
mont 
acting basis, and 
eligibility require- 
set 'Tortn in) Part: TET (ACL) oF 
Special Circular’ No. 30 and the require— 
ments of Section 236 of the By-laws of 


the Board of Bdaducation, as aetermined 


the Board of Examiners. Such persons 


* For purpones of this stipulation the term vacaney shall 

DC ver ined Ga wl ie. os OF Special Circular No. 30, 

sU7c+1973 Gated October 25, 19/2, of the Chancellor of tie 

Board of Education of the Ci of New York (a copy of wihial 
? 


hereinafter referred to as “Special Circular Bo. 30,7 is 
Exhibit C hereof). 


D, 
under the 


prauph C, 


after 


be licensed only their. on-thne-yjov 


performan in that pouition has bcen 


evaluated and by the Board 


examined 


of Examiners, in conjunction with the 


appointing authority and pursuant to 


criteria developed with the appointin, 
authority, which shall be consistent 


of Part III (B)(3) of 


andate 


= 
a 
co 
cc 
> 
~y 
3 
~ 


Special Circular No. 30, provided, 
however, that pending implementation of 
anew selection syste pursuant to 
Paragraph I hereof, the appointing 
authority is authorized, in its dis- 
cretion, 1% continue 1 employment 

f any pe: 1 who not 1 j 
pursuane t t for iid evaluatior 
and examinati on an actin, oasis 

so long & the appointing author: ity 

cons ide it appropriate, and suc! 

per nt apply for re-evaluation ana 
re-examination herenider provided, how- 
yor. i Lnere hall be at) Least a 


five-month interval between ich appli- 
cation The evaluat » and examination 
recquired by hi Paporcraph C shall 
required by this Yaragraph © ona on: 


completed 


onard of Examiners rec 


Lhe 


didute's application. 


In the @vent u permion fe cligibic for liccuuainy 


terms of more than one sub-paragraph of Pariu- 


SUCH person) sliald 


be purmitted to apply fo1° 
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Appointment: shali not be made wor: License: 
relnuvated or lsesued witli: tree weeks: after citd) report 
Heo DECNeTeCenvod Lyne: VGOuUnrt and by, plagnelrisn' | coun— 
Se. 

Licenses shall then be issued (or reinstated) 
on a Simultaneous basis to persons. who have qu. Led 
pursuant to the provisions of Paragraph 'C(1), (2) or 


(3) supra. _ 


G. Reports ‘containing the information specified in 


Paragraph F (2) supra shall be submitted by the Board 
OL Exaniners to ene sCourt., «With  coples to) plaintitrts,* 
counsel every four montns for so long’ as.the interim 
system for the selection of supervisory personnel pro- 


vided for herein operates. 


H. Ay Communaty School Board or the central Board 
of Education may select and appoint supervisory per- 
sonnel to positions within their respective jurisdic— 
tions, pursuant to Paragraph C nereof, from among any 
of the groups of persons described in Paragraph C 
hereot, and nothing contained in this stipulation, or 
in the judgment entered pursuant thereto, or in any law, 
regulation, by-law, or contract, shall be deemed to 
require any such Community Board or the central Board 
CO give priority to any one such proup of persons as 


against another. 


Accordingly, pending the impleme:.tiution of 
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a new selection system pursuant to Paragraph I hereotl, 
the appotnting authority is authorized to fil] vacancies 
either by the assignment of acting personnel, or by the 
appointment of licensed personnel. Nothing inthis 
Stipulation, or in the judgment entered pursuant there- 
to, or in any law, regulation, by-law, or convurace, 
shall be deemed to require that vacancies be filled 

by licensed personnel. With respect to the assignment 
of acting personnel during the aforesaid interim period. 
the appoin’ing authority shall be permitted and author- 
ized to select persons who Satisfy the eligibility re- 
quirements established by state law and by the Chancelicr 
and the Board of Education of the City of New York. 
without regard to whether such persons presently hold 
regular appointments or assignments, Supervisory 
licenses, or have passed supervisory examinations, or 


any portion thereof, administered in the past. 


I. <Any party may, upon at least 3 weeks' written 
notice to counsel for all other parties, apply for 
modification of the Judgment to permit the implementaticn 
of a new system for the selection of SUDErViIsSoOrs) inthe 
New York City School System, provided tnat a detailed 
description of the new selection system, together with 
all relevant data relating to the new selection SYSUCHI 
and its development, have first been made available to 


all other parties and an Opportunity afforded to such 


other parties 
the applicant wi 
that may arice a 
Clon proccdurcsu 


application. 


Lit. 
this Stipulation 
recommend approv 
to enter an orde 
hereto or in suc 
settlement class 


Cog 
oO 


Federal Rules of 
Federa 
consis 


Puerto 


Or Ori 


become 
to sup 
City $s 
to pos 


co 
rs) 
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the Court al. sue 


LO revicw 


THe parties 
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such data and to eonfer with 


tH @ view to resolving any dilferences 


nd reaching apreement upon new 


thab are to be the subjcet of such 


hereto shall forthwith 


of Settlement to the Court, shall 


al of Sume, and shall petition the 


r (in the form attached as Exhibit D 


h other form as the Court may direct): 


A. Approving the following temporary 


» Pursuant to Role 23(¢)(1) of the 


Civil Procedure: 


The class under Rule 23) (b)(2) of the 


1 Rules of Civil Procedure shall 


t Ol @ll Blacks and persons of 


Rican or Latin American descent 


gin who would have been or may 
eligible for regular appointments 


Ervisory positions in the New York 


oO. 


ehool System but £ their failure 


the licenses which have in the 


eas 
Sess 


een issued on the basis of the 


isory examination procedures hither 


ted by defendants. 


» Setting thi enuse 


time and date as the Court 


h 


examina-— 


submit 


Coure 


for hearliy: befouin 


| 
| 
| 


ne enneeneaenenetietieeneaeenes aun: 
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WEUl repoid tO) whether? propouved sctticnent th 


fair, adcecuate, imvercetsot plaintiti 


and the members of the tomporary settlement claus, 


and should be approved by the Court. 
t 


©. Directing that all mienbers of the 


temporary settlement class be piven notice in the 


Marner and In the form provided by Exhibits D and 
E (or in such other manner and form as the Court 


them: 


may direct) advising 


1. Of the pendency of the 


above-captioned civil action and of the 


proposed settlement thereof; 


ue 
~ 
c 
6. 


the 


woether 


plaintiffs and the members of the temporary 


settlement class, and should be approved 


by the Court, al which hearing any in-— 


e 


terested member of thal class may be heard. 


VG if the Settiement is approved by the 


Court, following notice and hearing at which all 


Of the Lemporary settlement class sliall have been 


Opportunity to be heard, then Judgment shall be entered 


this action in due and form, which Judgment 


proper 


elothed with finality, pursuant te Rule S4(b) of the 


mi ts NLR 8 Be aR A 


members 


piven. 


Shall be 


Federal 


a 
ait 


Lit 


6h mae i I Bae 


for 


anid 


Rules 


shail: 


any 


of Civil Proecedurc, co as to be final and conclusive, 
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A. Declare and establish the temporary 


settlemeit class degeribed in Paragraph If] A 
hereof as a final and permanent class. 

B. Approve this Stipulation of Settle- 
ment and adjudge and declare the same to be fair, 
adequate, and in the best interests of plain- 
tiffs and the class, and direct the consummation 
of its terms and provisions. 

C. Contain, inter alia, the language 
set forth in Paragraph II A through J hereof. 

D. Adjudge that except insofar as 
plaintiffs claims are resolved by the terms 
of this Settlement and the Judgment entered 
pursuant thereto, this action, and all other 
claims asserted therein, shall be dismissed 
with prejudice on the merits and without costs. 

E. Reserve and retain jurisdiction 
herein for the purpose of entertaining an ap- 
plication for the modification of the Judgment 
(pursuant to the provisions of Paragraph II I 
hereof), for the purpecse of considering an 
application for costs and counsel fees (pursuant 
to the provisions of Paragraph VII hereof), or 
otherwise for the construction or enforcement 


of the Judgment. 


\. In the event that this settlenicnt shall, 


reason, mot be finally approved and consummited, 


then this Stipulation of Settlement shall have no further 


v 


a 
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effect: shall be null and void 
connected therewith (including 
ment of a temporary settlement 

rejudice to the rights of any 
used in any suvsequent proceed 
Or in any Otier aetion. 


Vi. Pnee Sud 


entered into as a& Compromise of 


plaintiffs!’ Complaint, or Amend 
Amended Complaint, or admit any 
Co members of the alleced class 


€1Acc. Of CO any Obhel person, 


misconduct of any characcver. 


; and it and all proceedings 
the approval and establish- 
class) shall be without 


Party, anc 


ne, whether in this action 
[a BP 


bulation of Settlement is 

Defen- 

f the alleretions of 

ed Complaint, or Second 
diability to plaintiffs, 
; vne Lemporary settlement 


or adinit any wrongdoing or 


»®. 
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Vil. The qucsotion of pilaintlrirs ' 
ricnt to counts and ‘counce] feces, has, not becn resolved by 
Chis stipulation) and plaintiffs are) free, vo apply to thc 


Court: for (pesolution ‘or toils matcver, 


Dated: New! York, (|New! York 
Pebrimry Marcel. f, 1973. 


For ‘the: Plainvirrs, by their 
Attorneys: Jack Greenberg, 
Bligabeth 8. Dubois, George 
Cooper) and Jelirey A... Mintz 


By: Links hy ®. DeLers 


izgabeth B. uBois 


For the Defendant, 
Examiners, by its 4 
Kaye, ocholéer, Fierm 
Handler 


By: \ de See 


Saul Z. Cohen 


For the Defendant, Board of 
Education, by its Attorney: 
The Corporation Counsel, of tie 
City of New York: 


For the Defendant, Chancellor 
of the City Scnool District of 
the City. of New York: 


ow Hiri 


Superv 
Superv 
Supervisor 
Chairman 


Chairman 


Principal 


lh2a 


Name of Exanination 


As 


aki 


Lip 


i) 
uv: 


Ausictont Principal (Supervision) in Physical Sciences 


And General Selence in Day High Schools 
Director, Bureau of Attendance 
Director, Bureau for Hearing-Handicapped Children 


Assistant Director of the Bureau for Hearing- 
Handicapped Children 


Supervisor of Classes for Children with Retarded 
Mental Development 


Assistant Director of the Bureau for Visually 
Handicapped Children 


Principe! of a School for the Dear 
Director of All-Day Neighborhood Schools 


Supervisor of School Library Service 


Assistant Principal (Supervision) in Maritime Trades 
p 


in Day High Schools 


Assistant Principal (Supervision) in Metal Trades 
in Day High Schools 


Assistant Principal (Supervision) in Music in Day 
High Schools 


Assistant Principal (Supervision) in Fine Arts. in 
Day High Schools 


Principal: of an Occupational Training Center — 
School for Mentally Retarded Young Adults 


Principal of a Special School for Physically 
Handicapped Children in Hospitals and 
Convalescent komes 

Priticipal of a Special School for Sacially 
Maladjusted, Emotionally Disturbed, and Neglected 
and Depeadent Children 

Principal of & Day High School 


Auiatant Principal (Supervision) in Health and 
Vhystcal Education in Day High Schools (WOMEN ONLY) 


houistant Principal (Supervision) in Health and 
Phyulcal Education in Day High Schools (HEN ONLY) 


ULrcacvor Of Uusiness Education 


tatant Principal (Supervision) in Stenography and 
*a¢PUePricin’c in Vay High Schools 


Announcement 


Date 


10/38/70 


Le/2i/1¢0 
9/16/70 
9/16/70 


3/9/70 


9/16/70 


12/7/70 
3/9/70 

12/2/70 
9/16/70 


9/16/70 


12/21/70 


6/24/70 


TST 


4/7/71 


ASTATS 


W/7T/71 


9/16/70 


3/30/71) 


12/18/70 
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SUPPLEMENT TO SPECIAL CIRCULAR NO. 30, 1972-1973 
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BOARD OF EDUCATION OF THE CITY OF NEW YORK 
OF FICE OF THE CHANCELLOR 


January 4, 1973 


TO: COMMUNITY SCHOOL BOARD CHAIRMEN, ALL SUPERINTENDENTS, EXECUTIVE 
DIRECTORS, DIRECTORS, HEADS OF BUREAUS AND PRINCIPALS OF ALL DAY SCHOOLS 


Ladies and Gentlemen: 


REGULATIONS GOVERNING THE ASSIGNMENT OF 
ACTING SUPERVISORS 


Special Circular No. 30, dated October 25, 1972, applies to all budgeted super- 
visory positions for which a Naw York City license exists. The procedures set forth in Special 
Circular No. 30 are to be used by all district and central headquarters offices in selecting 
personnel for assignment or for promotion to all supervisory (pedagogi-_al) positions whether the 
position is located in a school, district office or a central headquarters office. 


The transfer plan of the collective bargaining agreement currently in effect is 
anplicable if the supervisory position is located in a school. 


Very tru.y yours, 


HARVEY B. SCRIBNER 


Chancellor 


Appendix C 


DPECIAL CIRCULAK NU, 30, 1972-73 
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BOARD OF EDUCATION OF THE CITY OF NEW YORK 
OFFICE OF THE CHANCELLOR | 


October 25, 1972 


TO: COMMUNITY SCHOOL 3CARD CHAIRMEN, 
ALL SUPERINTENDENiS, 
EXECUTIVE DIRECTORS, DIRECTORS, 
HEADS OF BUREAUS AND 
PRINCIPALS CF ALi DAY SCHOOLS 


Ladies and Gentlemen: 


REGULATIONS GOVERNING THE ASSIGNMENT 
OF ACTING SUPERVISORS 


These regulations incorporate and supersede regulations 
contained in SPECIAL CIRCULAR NO. 42, 1971-1972 dated January 1/7, 
1972 and the Supplement to Special Circular 42, 1971-1972 dated i, 
May 31, 1972. They set forth required procedures and standards | 
governing the assignmeat of actiig supervisory personnel. They \ 
also contain suggested procedures which will help Community | 
School Boards and Central Units to insure that the selection | 
process is equitable and is besed on the principles of mezit and 
fitness. Collective bargaining agreements may also contain pro- 
visions pertinent to the selection process. 


I. In accordance with the resolution, Assignment of Acting Super~ 
visory Personnel, adopted by the Board of Education on October 6, 
1971, the folle.ing regulations shall apply effective 
January 17, 1972 in the assignment of acting supervisory 
personnel in the city school district when such assignment is 
for a period of turee caiendar months or more. 


A. This circular is intended to require fair and objective 
procedures to be developed for selecting candidates where 
a position is actually being filled. The three month 
rule is not intended to require full notice and selection 
procedures in the cases where positions are being filled 
temporarily (as for sick leave, sabbaticals, etc.) Nor 
is it intended to rush bona fide s2lection procedures 


' 
| 
that may take longer than three months to complete. 


B. Assignment of persons to supervisory positions on an 
acting basis in order to fill vacancies temporarily for 
emergency periods of less than three calendar months 
may be made by appropriate authorities in accordance 
with previously established policies and regulations. 

The temporary filling of an opening caused by the 

absence of the incumbent on sick leave, sabbatical, etc. 
may continue to ove filled, as in the past, by appropriate 
local selection procedures and witiiont reference to the 
procedures outlined herein, 


C. Assignments made prior to January 17, 1972 and which 
complied with er licail2 policies and regulations, and 
assignments me/c on the besis of selection processes 
underway as of chac dute, are not affected by the 
regulations c.ntairnd herein. 


* For this purpose, a position shall be declared to be a vacancy 
when a person leaves a budgeted position permanently as in the 
ces f transfer, resignation, retirement, terminal leave, leave 
in .tes of sabbaticals, -‘omotion, terming:‘on or ceath. 


(un wa on Be erge Stele) 
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II. The system of assignment which shall pertain to assignments 
to vacancies exceeding three calendar months: 


A. Is a process which is subject to continual review and 
partoate refinement and improvement at both the citywide 
and the community levels. 


B. Is dependent on consultation with parents and staff at 
both the citywide and the community levels. 


C. Consists of citywide standards developed and promulgated 
by the Chancellor as minimum citywide requirements, and 


Community standards developed by the individual Community 
School Boards and appropriate Central Units (in the case 
of centrally operated schools). 


bb ob ae Reguired Procedures and Standards 


A. The following citywide standards shall apply: 


1, 


Eligibility. Candidates are eligible if they possess 
appropriate st certification or if they meet 
eligibility requirements for the most recent appropriate 
supervisory examination. 


Public Notice of Vacancy. A minimum of 30 days 
public notice of the vacancy to be filled is required 
for the purpose of notifying potential candidates 

of vacancies and allowing reasonable time for the 
filing of applications. 


a. The advertisement or notice shall include the 
eligibility requirements for the position or, if 
this is not possible because of space, costs or 
other limitations, a clear indication of the place 
where the requirements may be obtained. 


b. The Office of Personnel shall issue circulars 
listing vacancies to all school heads, Community 
School Boards and Community Superintendents, and 
shall also make use of other centrally-issued 
publications for this purpose. 


¢. All vacancies shall at a minimum be posted 
centrally by the Office of Personnel at 110 Livingston 
Street and at 65 Court Street. 


da. The principal of each school under central 
jurisdiction shall post all vacancy notices 
received on the official bulletin board(s) 
of the school. 


e. Vacancies shall be posted in each district office 
as well as in all schools. ‘he posting of all 
official circulars upon bulletin boards in order 
to make them available to staff is required 
under the terms of various collective bargaining 
agreements. 


Parent Association. Assigning authorities shall 


ie EEERENE. “LOGIN GRNERIGEREN aE MNT enamnemtE * * : . 
involve Parent Associations in the selection process 


in accordance with the policy statement of the 
Board of Education entitled Parent Associations and the 


Schools. 
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4, Interviews. A minimum of three eligible candidates 
shall be interviewed. 


5. Selection Criteria: 


a. shall be developed in consultation with parents, 
staff and others agreed upon by the Community 
School Board or Central Unit. 


b. shall be available in written fcerm after agreement 
is reaci.ed, 


c. shall be related to job competence. 


d, shall insure that there is no discrimination 
because of age, race, creed, color, national origin, 
sex, union or non-union affiliation, and shall 
conform to public law. 


| e. are intended as a framework for overall use on a 
district-wide basis. Community School Boards 
and Central Units may develop additional, specific 
criteria for individual schools. 


6. Written Procedures: 


a. shall be available to the public, on request, 
after adoption at a public meeting of the Community 
School Board or, fer schools under central 
jurisdiction, upon approval by the Chancellor. 


b. shall be distributed periodically to Parent 
Associations, community groups and other interested 
parties to insure that all are kept apprised of 
current regulations. 


7. Candidates. Each applicant, upon request, shall be 
informed of eligibility requirements and job 
descriptions prior to the submission of resumes 

- and prior to the hcelding of interviews. 


8. Equal and Fair Consideration. All persons interested 


in filling supervisory vacancies whether application 
is made through transfer procedures, on an acting 
basis, or, in the case of elementary principal 
vacancies, as auxiliary principals, shall be given 
equal and fair consideration by the screening and 
interviewing committees. In essence, the same 
proce ures shall apply to all candidates for the 
purpose of fairness. 


B. Community Standards. Community School Boards and appropriate 
Central Units shall develop written procedures governing 
the assignment of acting supervisory personnel, which 
procedures may be modified from time to time. Such pro- 
cedures and all modifications shall be filed for review 
with the Chancello-'s Advisory Council on the Selection 
of Acting Supervisory Personnel, and are subject to 
approval by the Chancellor to ensure compliance with minimum 
standards and applicable laws, policies and agreements, 


(Continue: »1 Reverse Side) 
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B. Community Standards (Continued) 


Such procedures shall incluc’ at least the following: 


1. General description of procedures and basic criteria to be 


used ir making selections, (Criteria may vary according 

to the nature of the supervisory position and community 

prio: _s. but should include such factors as the candidate's 
teac’ cord relative to student growth and achievement; 
empa.ay 1 © children and youth; the recommendations of 
supervisors, peers and students; evidence of community involve~ 
ment; evidence of ability to translate general community 
objectives into educational programs, evidence of supervisory 
ability (in both school and non-school activities); evidence 
of receptivity to new concepts and ideas, and performance in 
interviews and such other evaluative processes a6 may be used.) 


2. Description of per’ ormance objectives for the position to be 


filled. Such descriptions shall be made available to each 
candidate before the interview. (Objectives may vary in 
number and content according to the nature of the vacant 
position and community priorities, but should include such 
objectives.as leadership of staff; development of productive 
and harmonious student-staff relationships, involvement of 
parents and community in planning, implementing and evaluating 
educational programs; use of availabie non-school resources 
and institutions for educational purposes; provision’ of 
varied learning opportunities to meet the individual needs 
of students; and clarification of staff roles for the 
purpose of fixiug responsibility an: accountability.) 


3. Description of a performance-based method for evaluating acting 


supervisors within six months of date of assignment and st 
least annually thereafter. Such evaluations shall include a 
fair assessment of on-the-job performance against the per~ 
formance objectives established for the position. Copies 

of all evaluation reports shall be provided the supervisor 

so evaluated. (Evaluation instruments may include such 
techniques as on-the-job observation by superiors; visits 

by designated professionals from outside the school or 

school district; the assessment of peers, pa. nts and students, 
etc.). 


iv. Suggested Procedures for the Selection of Acting Supervisory 


Personnel. 


A. Procedures shovld include criteria for screening out 
ineligibles as well as for selecting those who will bz given 
further con: (deration. 


B. Notification of Vacancy 


1. Notification of the vacancy should be made by the 
Community Superintendent to the Community School Board, 
the Office of Personnel and the Parent Association of 
the school involved. 


2. Notification of the vacancy should be made at the next 
following public meeting of the Com unity School Boare. 


3. The Parent Association of the se’ s1 involved should 
make the announcement of vacancy at the first open 
meeting following the initial notification of the 
vacancy or through Parent Association newspapers or 


flvers. 
g 


(5) 


148a 


Development of Selection Criteria for Specific Vacancy 


1. These criteria should include citywide standards, 
provide for district-wide needs and relate to specific 
priorities of the individual school where the vacancy exists. 
(See Section III above.) 


Advertising thr \V.ucancy 

1. The position should be advertised in accordance with 
agreements between the Council of Supervisors and 
Administrators and the Board of Education. 

Z. Public neice should include the use of centrally-issued 
circulars, bulletin boards, announcement at open meetings 
of the Parent Association or through Parent Association 
newspapers and flyers. 

3. This notice should state where applicants may receive 
a copy of the job description, eligibility requirements, 
selection criteria and standard applicetion form. It 
should state the deadline for receipt of applications 
and where applications should be filed. “his information 


should be made available promptly to all applicants and 
other intezested persons, on request. 


Suggested Additicaal Media For Use By Commumity School Districts 


L. Newspapers of general circulation, ethnic and local press 
and other media 


2. Civil Service Newspapers: ihe Chief, The Civil Service 
Leader 


3. Appropriate professional journals 


4. Community and scheol publications, conference notes, PA 
Bulletins, etc. 


Recruit mment 


1. Procedures should be developed for broad and intensive 
recruitmen!, including the following: 


a, Communiceting with college placement d! rectors 


b. Advertising in media other than thu :2 outlined in 
item D. and E. above 


c. Working through communit, orgemizations 
d. Utilizing professional placement services 
e. Making use of conventions and conferences 


f. Utilizing the resources of the Bureau of Educational 
Staff Selection at Central Headquarters 


2. The Community School Board and the Community Superintendent 
have the right to submit additional names to the selection 
committee for consideration. 


(Continued on Reverse Side) 
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G. Selection Committee 


1. The selection committee named by the Community School 
Board to screen resumes, interview candidates, and make 
recommendations to the Community School Board should 
include the Community Superintendent or his designee, 
representatives of the Community School Board and 
representatives of the Parent Association of the school f 
involved. When an assistant principelship is being 
filled, the principal of the school should be included 
on the selection committee. For other positions, persons 
emp] yed in schools in which vacancies exist should not | 
be permitted to serve on the selection comsuittee; they may, 
however, be consulted by the selection committee. 


2. All applications and other written communications from 
candidates should be referred to the selection committee. 


3. The selection committee should decide which community 
organizations or students, if any, are to be included 
on the committee. (See "Parent Associations and the 
Schools.) 


H. Initial Screening Process by Designees of the Community 
School Board 


1. Applicants should be provided confidentiality in all | 
metters related to job applications. 


2. The Community Superintendent should review resumes and 
applications. 


3. A check list should be used for the purpose of insuring 
that minimum requirements are met. (See Attachement A) 


4. Resumes should be examined against the established 
selection criteria. 


1. Written records shovld be made of each interview 
(See Attachment B). 


I. Interviewing Process 
i 
H 
| 


2. Following the close of interviews, the selection committee 
should discuss the merits of all applicants interviewed. 


3. The selection committee - uld recommend at least 3 names 
to the Community Superintendent. 


finalists to the Central Office of Personnel for a final 
eligibility check. 


5. The Community Superintendent should select from among 
the finalists and submit his recommendation to the 
Comnunity School Roard. 


6. If the choice of the Community School Board is not from 
among those names submitted by the selection committee, 
a meeting should be arranged with the committee to discuss 
the reasons for the Board's choice. This should be done 
prior to the public meeting at which the Community School 
Board votes on the matter as required by law. 


4. The Community Superintendent should submit the names of | 


- 
¢ : So 
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V. Services Provided by Central Headquarters 


VI. 


Community Boards wishing to avail themselves of assistance 
provided by the Office of Personnel should contact; 


Dr. Gerald Brooks, Director 
Bureau of Educational Staff Selection 
65 Court Street 
Brooklyn, New York 11201 
Phone: 596-8060 


The Bureau of Educational Staff Selection is available for 
consultation and advice on the use of advertising media, 
information regarding vacancies, use of bulletin boards 
and special circulars, etc. 


The Chancellor's Advisory Council on the Selection of 
Acting Supervisory Personnel shall: 


A. 


Act as the agent of the Chancellor in providing con- 
sultation with citywide groups and representatives on 
citywide standards and related matters. 


Advise Community School Boards and appropriate Central 
Units, on their request, in the development of community 
standards or clarification of related matters. 


Promulgate model procedures and such other information 
as may be useful to Community School Boards and appropriate 
Central Units. 


Make recommendations to the Chancellor for improvement 
of citywide standards. 


Make recommendations to the Chancellor regarding the 
approval of community standards. 


Hear and consider such complaints as the Chancellor may 
direct, and provide the Chancellor with appropriate 
recommendations. 


Periodically review the validity of all procedures, 


Very truly yours, 


HARVEY B. SCRIBNER 
CHANCELLOR 


ATTACHMENT A 
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Suggested Check List for Initial Screening by Communit; Superintendent 


COMMUNITY SCHOOL DISTRICT # 
ee ae 


Position Sought Schocl Where Vacancy Exists 
Se 


Date of Screening 
intrest i i aii 


Name of Applicant 


Complete Mailing Address 


Re ee enenneenstennsretnetes 


eet nents 


Date application was received 
ee 


Does applicant meet eindoum eligibility? Yes No 
Teaching experience: No. of years 
Supervisory experience: No. of years 
Preparation: 


Meets the requirements for the most 
recent appropriate supervisory examination. 


nanan, 


nec eent 


for school administrators and supervisors. 


Sample criteria for a specific vacancy should be developed according 


to the needs of each school. 


Experience on school level of vacancy 


Experience with a specific educational innovation 


Broad, general experience in different positions 


Experience outside the public schools 


Educational background commensurate with the job 


Participation in professional conferences 


Membership in professional organizations 


Community affiliations 


Evidence of skill in teaching 


Evidence of skill in administration 


Evidence of ability to establish rapport with parents, 


sBUCRUEEH gt! obs Vesey 


Male Female 
rere Ee UA Sec STN HEN 


Holds a New York State permanent certificate 
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INTERVIEW RECORD 


FOR POSITION AS 


SCHOOL WHERE VACANCY EXISTS CSBt 


DATE OF INTERVIEW: 9 __ 
TIME: FROM AM. TO: A.M, 
a PN MM 


PLACE OF INTERVIEW: 


A. PERSONAL D.TA 


1. 


2. 
3. 


4. 


. DATE SUBMITTED: _ 


NAHE OF A¥PLZCANT: FEMALE. MALE. 


nator wen 
PRESEWE POSITION: 
IS APPLICATION (N FILE? YES No 


TO WHOM WAS APPLICATION SUBMITTED? (NAME AND POSITION) 


a catnip eieeastcaenatsaanasitaninesteniaarcarmneaiiaasiaatia sit 


saucciiraeesmcinsussneseputenueanaartiasaaneeahtcaeeatinaaeestsCitiCteAT Nite NAA ODD AEA 


. BASIS ON WHICH APPLICANT WAS CALLED FOR INTERVIEW. 


a. AT REQUEST OF SELECTION COMMITTEE 

b. oN BASIS OF TRANSFER PLAN 

c. AT REQUEST OF COMMUNITY SCHOOL BOARD 
d. AT REQUEST OF COMMUNITY SUPERINTENDENT 


ee CCL CONT | OO ALLL DLN 


e. OTHER 


scence ELON 


Doee applicant meet all requirements for position? 


Yes No 


If yes, by what standard? 


Appropriate Board of 
State Certification Examiners’ Announcement 


Tf no, explain 
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3. 


ntervic t 
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1. Members of selection committee present 
(Names and positions) 


Chairman: 


emannenita sa nm cnr nein that mee chm me cron cant ere ARAN NoMa tn 


Co-Chairman: 


Others: 


man cme pn REMAN IN name e ncemauRNRRINRN aera iaeimemyne semen aatmti atin eM ta 


2. Observers present: 


Recorder (Name and Position) 


Is interview being taped? Yes No 


How is record of interview being kept? 
Number of applications scheduled for interview this session; 


Order of interview of this applicant: 


emer maaaeennte ons redone 


Other comments: 


eens 


see vec, 


Recommended for additionel interview. Yes No 


Rejected by vote of : in favor 


Name to be submitted to Community Superintendent for nomiiution. 


i. 


2. 


3. 
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ATTACHMENT B - Page 3 


9, Summary of Interviewers’ Rating Forms 


C. Professional Characteristics 


performance record relative to student 
growth and achievement. 


evidence of community involvement. 


recommendations of supervisors, peers and 
parents (has gained the approval and 
respect of his colleagues and his pro- 
fessional superiors) 


evidence of supervisory ability in both 
school” and non-school activities. 


evidence of ability to translate general 
community objectives into educational 
programs. 


evidence of receptivity to new concepts 
and ideas. 


satisfastory performance in interyiews and 


euch other evaluative processes as may be 


used, 


evidence of having gained the confidence 
and cooperation of parents. 


demonstrated ability to relate to people 
from,all backgrounds. 


evidence of awareness of social, education- 


al, political, economic and urban issues. 


. commitment to and understanding of high 


standards of learning 
general philosophy of education 


knowledge of current issues and practices 
in education 


evidence of professional growth (involve- 
ment in professional activities, member- 
ship in organizations, attendance at con- 
ferences, etc.) 


views on patterns of school organization 
(e.g., Open Classroom, Heterogenous 


ee ee a a i ee ee es 


(0 is the lowest rating; 
5 is the highest rating) 


ona =~ ewe eeaew<aeeaeesteuseuae«*«*easeaeeseeaenseeeaeaeasesteeeeeeesaeestnupeeeeaeweee#*# *f* ete” 


eers#eeeews ®eee#euaeeeeaeweeeaeaeeseeneeaeaeaeaeeee#eeeeeeete#eeeereeeeeeFeF#e??7? * @ 


Pe a de a ee 


gg ee a ee 


- = ~ wee#ese ®- wa e@eeeeeseeerteneee wes weewstseestenrmeeensese f= eeeeewrter fe fee 27? @ 


oso 2 «© © @ 


ao - a 6 «ww wna ann an wn et nw nw oe en eo ewe tC CeCe eB eee anew nee ene eran erent ef 
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D. Personal Qualities 


1. 


empathy for children and youth 
objectivity 

critical thinking 

enthusiasm 

sense of eens 

personal maturity 

warmth and understanding 
diplomacy 

flexibility 

commitment to public education 
anpearance 

voice and speech quality 

poise 

ability to establish rapport 


ability to defend point of view 


ability to demonstrate leadership 
qualities 
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Letter dated April 2, 1973, from 
Leonard Bernikow to Judge Mansfield 


#. - 
“7 72 SES le VE LAW DEPARTMENT 
MUNICIPAL BUILDING, NEW YORK, N. Y. 10007 


Ji Tor yin 157a 
\: WA Z 
SOA HOLS NORMAN REDLICH, Corporation Counsel 


Aoril 2, 1973 


Hon. Walter R. Mansfield 

Judge, United States Circuit 
Court of Appeals 

United States Courthouse 

Foley Sauare 

Hew York, N.Y. 10007 


Re: Chance, et al., V. Board of Examiners, et al., 


Dear Judge. Mansfield: 


This letter is submitted on behalf of our 
clients, the New York City Board of Fducation, to set 
forth their position regarding the proposed stipulation 
of settlement in the above captioned action. This 
stinulation is to be submitted to your Honor for 
consideration on Avril 2, i973. 


In brief the Board of Fdaucation is opposed 
to the stipulation in its present form as a means of 
resolving this litigation. There are two reasons for 
this vosition: a) The stipulation provides only an 
additional interim procedure in lieu of the oresent 
interim procedure, Circular No. 30, which has been found 
to be workable, and b) The stipulation apoears to 
violate several basic state law considerations which 
need not be violated or vitiated in any way even if the 
claims asserted in this litigation are correct. In view 
of the importance of this matter w: will deal with each of 
the above in qreater detail. 


Firstlv, annexed to the stipulation (as schedule 
C) is a copy of special circular No. 39-1972-73 entitled 
"Pegulations Governing the Assignmentof Acting Supervisor”. 
Tais circular and its predecessors were issued to meet the 
need for supervisory personnel during the vendency of this 
litigation after the previous procedures were temporarily 


enjoined. 
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The circular provides a means for selecting supervisory personnel 
for anrointment to both Community Poard and Central Board. It 


does not have a fixed termination date, thus the procedures set 
forth therein are operative until this litigation is terminated. 


The circular resolved the serious problem of satisfying 
the neea@ for qualified nersons to be appointed during the pend- 
ency of this suit. The proposed settlement merely offers 
an additional alternate ‘interim" solution. The stinulation 
in no way resolves the merits of this litigation in that 
there is no provision relating to what criteria and manner 
of testing for sunervisors can be followed in the*future. In 
the interest of an orderly administration of the New York City 
school system it is imperative that any settlement of this 
action promotly set forth the procedure to he followed that 
can be deemed consistent with constitutional requirements. 

Thre lack of such snecific hiring standards fosters confusion 
and devisiveness in the school system. And, the transition 

to a permanent vrocedure necessarily becomes more difficult the 
longer this interim procedure is allowed to continue. 


Secondly, the stipulation appears to contravene 
a lecitimate state nolicy i.e., that apnointments in the 
public service he based on "merit and fitness". Recently 
the Court of Appeals of the State of New York reaffirmed the 
need for examinations which determine merit and fitness 
prior to an individual receiving tenure or license in the 
iew York City School System, (Board of Kducation of the 
City of New York v. Nyquist, ON Y 2d Ne eskdey orae eee 
H. 1, GO. Gi. In that case Chief Judqe Fuld looked to 
the instant litigation as a possible source for the emergence 
of new testing procedures for supervisory personnel. The 
Roard of Fducation shares that hope and is willing to work 
towards such an objective consistent with constitutional 
standards. 


It is clear that testing per se is not the claimed 
wrong herein but only that the nature of the tests heretofore 
violated plaintiffs' rights. Thus there is no necessity to 
commletely abandon all effort to devise a test that meets 
constitutional standards by which permanent appointments 
can be made in accordance with the state's policy of "merit 
and fitness". It has never been argued in this case by plain- 
tiffs that adherence to "nerit and fitness" principles of 
prover examinations would nonetheless violate plaintiffs’ 
14th amendment rights. 


In summarv it is the position of the Board of 
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Education that the stipulation does not bring this case any 
Closer to the final resolution that the interests of the 
school system demand in terms of appropriate examination 
procedures. 


We respectfully indicate that an added infirmity 
is that the proposed procedures could continue in operation 
for an inordinately long period of time since no time is 
fixed within which permanent procedures are to be established. 
Indeed the present interim procedures have been in effect 
for a considerable period of time. 


In closing the Board is extremely interested in 
contributing to the resolution of the problem of permanent 
procedures consistent with federal constitutional criteria 
as well as within the overall requirements of "merit and 
fitness" established by state law. 


The Board's objective is consonant with its 
statutory duty set forth in Educ. Law §2554, 2590-q. In 
imposing the duty upon the Board, the law also imposes the 
burden of maintaining the orderly administration of a 


school system servicing over one million children. 


Respectfully yours, 


r 


Pf ) Wy Yih 
f- yy “Late. fi oy y f- rd WF he, 
Leonard Bernikow 
Assistant Corporation Counsel 
in Charge of the Division of 
General Litigation 


CC: 


Elizabeth DuBois, Esc. 
Saul Z. Cohen, Esq. 
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Letter dated April 12, 1973 from Saul Z. 
Cohen to  .dge Mansfield 
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Hon. Walter R. Mansfield 

Judge, United States Circuit 
Court of Appeals 

United States Courthouse 

Foley Square 

New York, N.Y. 10007 


Re: Chance et al v. Board of Examiners et al. 


Dear Judge Mansfield: 


»sponse to the letter dated 

! lf of the Board of Education 
by Leonard Bernikow, Assistant Corporation Counsel. Mr. 
Bernixow's letter raises two objections to the Stipulation 
of Settlement submitted with my letter of April 2, 1973. 


This letter. is in 
April 2, 1973 submitted o 


1. “The stipulation provides only an additional 
interim procedure in lieu of the present interim procedure, 


Circular #30, which has been found to be workable, ..." and 


KHER 


",..the proposed procedures could continue 
in operation for an inordinat ly long period of time since 
no time is fixed within which permanent procedures are to 
be established...". 


2 "The stipulation appears to violate several 
basic state “aw considerations...". 

With respect to the second objection, there is no 
Goubt that the equitable power of a Federal Court extends to 
suspending the -reration of state law in order to make an 
effective decree in a case such as this. Where, as in this 
case, the suspension of state law is for a pertod of time 
designed to permit the parties t> comply with the state law 
in a constitutional manner, the power of the 7 deraliCourt 
can hardly be questioned. 


=" 
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With respect to the Board of Education's objection 
concerning, the "inordinately lon, period of time" that the 
temporary procedure can continue, the defendant, Board of 
Examiners, would be quite willing to discuss; with the Board 
of Education an appropriate limitation on this time period. 
Unfortunately, neither tne views of the plaintiffs nor those 
of the Board of Examiners on this subject hive been sought. 


I believe it would be most helpful in resolving 
this matter if the Court would schedule a conference so that 
the parties could discuss these differences. In my judgment, 
the differences lend thenselves to practical solutions which 
are a preferable alternative to a lengthy litigation. 


Very truly yours, 


S.Z. Conen 
BZC icv 


ce: Mrs. Elizabeth DuBois 
Leonard Bernikow, Esq. 
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Letter dated April 16, 1973, from 
Harvey B. Scribner, Chancellor, to 
Tudge Mansfield 


BOARD OF EDUCATION 
OF THE CITY OF NEW YORK 
110 LIVINGSTON STREET 
BROOKLYN, N.Y. 1201 


HARVEY 3B. SCRIGNER 
CHANCELLOR 164a 


April 16, 1973 


Hon. Walter R. Mansfield 
United States Court of Appeals 
United States Courthouse 
Foley Square 

New York, N.Y. 10007 


Re: Chance, etal. v. Board of Examiners, 
et al. 


Dear Judge Mansfield: 


As a defendant in this matter, I wish to convey to you my views on 
the proposed stipulation of settlement in this case. The views of the Board 
of Education have been transmitted to you by the Corporation Counsel. I wish 
to note, for your information and consideration, that my views on this proposed 
stipulation do not coincide with the views of the central Board of Education, 
also a defendant in this matter, and I do not share the position of the Board 
conveyed to you by letter dated April 2, 1973, from the Corporation Counsel. 
Accordingly, 1 have requested the Corvoration Counsel to submit this letter to 
you. 


Ihave considered with care the .roposed stipulation and respectfully 
urge the Court to act favorably on it. My position is based on the foliowing 
considerations: 


1, The stipulation would strengthen and improve the existing procedures 
for the selection of supervisors in the public schools of New York City. In 
particular: 


a. The stipulation would permit Community School Boards and 
Central Units to make regular appointmerts instead of acting assignments where 
criteria are me:, thus producing a sense of stability which acting assignments 
by definition do not produce. 


b. The stipulation is firmly ro >ted in the concept of merit and: 
fitness, a concept which is Constitutionally aid morally required and which I 
obviously endorse. The present selection pr scedure, described in Special 
Circular 30, 19.2-73 ("Regulations Governin.; the Assignment of Acting 
Supervisors"), and supplements to it, explic tiy states that the regulations are 


{ 
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designed to ensure that ''the selection process is equitable and is based 
on the principles of merit and fitness.'' The provosed stipulation, in my 
judgment, is similarly designed. 


c. The stipulation would se.tle this matter, and thus permit 
concentrated work by the Board of Examiners and other interested ps ties 
on a revised system of examination and selection based on principles of 
fairness, job-relatedness, and performance evaluation. Such a task will 
be time-consuming, and it is more likely to take place with the critically 
necessary concentration, it would seem to me, if the present matter is 
disposed of in the manner proposed in the stipulation. 

d. The stipulation would permit continuation of the kind of 
selection process described in Special Circular 30 which is in keeping with 
the needs of a decentralized school system and which places emphasis on 
the involvement of parents in the selection process, the development of 
selection criteria before selection, and the existence of on-the-job 
performance evaluation following selection. hese elements, in my judgment, 
are critical to the selection of staff for schools, especially at the supervisory 
level. 


2. The stipulation would in no way violate or avoid the Constitutional 
requirement that appointments and promotions in the civil service be made 
according to merit and fitness ''to be ascertained, as far as practicable, by 
examination which, as far as practicable, shall be competitive.'' The 
questions, it seems to me, are, first, what is practicable and, second, how 
does one interpret the terms "examination" and "competitive. " 


It is clear on the basis of the history of education in New York State, 
including present legislation, that the Legislature, the courts, and the 
Commissioner of Education have determined that it is not practicable to 
administer written tests to prospective teachers and supervisors ona 
statewide basis. With the exception of the schcol systems of the cities of 
Buffalo and New York, the Constitutional mandate is satisfied by a system 
of certification on the basis of the individual's record of academic training and 
professional experience. 


‘I see no basis for interpreting the Constitutional p-ovision for 
compctitive cxaminations where practica le as an in’lexible mandate, In 
education, tre needs of children vary widely from place to place and time to 
time, and it is extremely difficult to predict the future effectiveness of a 
prospective »orincipal or othcr supervisor on the basis of a written test As 
one. who has worked a lifetime in schools and who has served as a supe ‘intendent 
and educationa] administrator for the past twenty-seven years, I very much 
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share the doubt expressed in your opinion of July 14, 1971, as to whether 


“examinations could be constructed that would be valid for 
selection of Principals and other supervisory personnel, 

sins? we viewed their duties as bcing executive and complex 
in nature, with the success of a Principai ina given school 
depending not so much on his knowledze of duties and 
educational content of courses given by his subordinates as 

on such intangible factois as leadership skill, sensitivity 

to the feelings and iudes of teachers, parents and children, 
and ability to articulate, to relate, to organize work, to 
establish procedures, to promote good community relations, 
to induce subordinates to accept directicns, to work 
cooperatively, to criticize without creating unnecessary 
animosity or ill-will, to analyze and evaluate administrative 
problems, to tal.> decisive action when required, to operate 
under stress, to initiate and promote new programs and to instill 
a feeling of confidence." (Slip opinion, pp. 29-30). 


Just as the Constitutional requirement is met elsewhere in the 
State through a system of State certification and local selection, so would 
the terms of the proposed stipulation satisfy the Constitutional requirement 
by incorporating existing selection procedures requir: i by Special Circular 
No. 30 where the minimum eligibility is State certification and adding to 
them an evaluation system administered by the Board of Examiners based 
on on-the-job performance. The existing procedures already are geared 
specifically to merit and fitness ina decentralized school system, and the 
required elements of the selection procedures which apply citywide, e.g., 
eligibility standards, public notice of vacancies, involvement of parent 
associations, a minimum number of interviews, development of selection 
criteria and written procedures, and the equal and fair consideration of all 
candidates, yield a competitive selection system in which the individual 
ultimately selected is chosen on the basis of an examination of many factors, 
both personal and professional, in the context of the needs of the school. 
The stipulation would add strengthened procedures for evaluation leading 
to regular appointments. 


3, The stipulation, contrary to the views of the central Board of 
Education, : cpresents more than "an additional alternate ‘interim' sal ation. "' 
While admittedly interim, pending the development of a new sclection 
system, the stipulation would permit reguiar appointments where none ire 
permitted at the present time. Because of this Significant factor, and 
because the stipulation would have the approva) of the same Court which | 
enjoined the former selection system, the stipulation clearly would yicid a 
system of appointinent with a significantly greater aura of permanency and 
stability thar the present system of acting assignments, It is worth no ing 
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that the present central Board of ducation is itself an "interim" board, 


yet it has functioned. by the same reasoning, I have no fear that + 
"interim" status would diminish the effectiveness of the appointme.« system 
proposed in the stipulation, o: impair the ability of the school systerm ana 
the Board of Examiners to manage it. 


It is my position that, of the alternatives available at the present 
time, the proposed stipulation represents the most hopeful and potentialiy 
the most productive choice. Though an interim step, it would produce mere 
stability in the school system than is available from a system limited to 
acting assignments. It would avert the necessity for further litigation at 
this point. It would perm.t an immediate beginning un the construction of 
a new permanent appointment system. And it would avoid the future 
development of an unstable administrative state of affairs in which acting 
supervisory assignments in the New York City school. orarually comme to 
cutmunber permanent appointments, while the partivs tc “as suit work ‘or 
additional months or years to devise a permanent” soluicn, Whiie there 
always are risks involved in change, tuis stipulation wo «ic be a useiul step 
in the right direction, i.e., a step toward a more perm scent system of 
selection of supervisors for the decentralized schooi system of New York 
City--free of the taint of real or imagined discrir + tion, © * ted in the 
concept of merit and fitness, and based on tle critic.’ obj ives of 
flexibility for appointing authorities, standards to guaran‘ e fairness in 
selections, and the assessing of actual performance of principais and other 
supervisors for the benefit of students. 


\ + be ds, LAN; ta 
? . Scribner 


Chancellor 
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Plaintiffs' Notice of Motion dated April 23, 

1973, together with exhibits and supporting 

afficavit of Elizabeth B. DuBois (plus exhibits), 
sworn to April 7, 1973 


THE UNITD STATES DISTRICT 
Sriiien apace ae : 


THis SOUG udu DIS TRICY Or ik 


CHANCE, 
hEMCADO, 


NOTICK, OF MOTION 
V. 
CIVIL ACTION N 
"I= BOARD oO} EXAMINERS AX iz 70 Civ. 414) 
BOARD OF EDUCATION He C) (WRAL) 
OF haw YOR, et ai., i 


PLEASE TAKE NOTICE that upor ‘ ennexed affidavit of 
izavetn B. DuBois, sworn to April 972, and upon all pricr 
held, and pare: ] in the above-captioned case, 
to this Court, at Room 2604, 
New Yori, Ne 
2S soon thereafter as 
GC Judgement in favor oF 
of Education and ersinst 
defendents Murry Berstra 
Lcede, Seymorvr P. Leachman, ani Jos-ph i rrat, individually end 
in their capacitics as miubers and offiecrs of the Board of Ed- 
individually end in his capacity as 


school District of the City of Kew ¥.rk, 


e 


£ 


individually 


Exccutive Director of the ity Scnool Di 
Rew York, 
Figineii is talk: Nis eoplleavic cn the protund 
7 ECL BLL Wot bern eutere? ocaingt sald. ic cordante for fai lure 


Su BNBWOY OF OLIeria: see: 


# cOpy Of which is attached lereto os. Pxhinit, fA whe certificate 


¥ 
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of the clerk of this court as to the entry of default is attached 


hereto as Exhibit B. 
Dated: New York, New York 
April 22, 1973 
| 
ae “7 (f ’ 
Ooi f oh. 
JACK GREENBERG 
JEFFREY MINTZ 
DEBORAH GREENBERG 
10 Columbus Circle 
New York, Nev York 10019 
Fhone: (212) $86-8297 
ELIZABETH B. DuBOIs 
30 East 39 Street 
New York, New York 10916 
Phone: (212) 986-5280 
GEORGE COOPER 
425 test 116 Strect 
New York, New York 10027 
Attorneys for Plaintiffs 
To: 


Ssul Z. Cohen, Esq. 

Kave, Seholer, Fiernsn, 
keys and Handler 

Terk Avenue 

York, New York 


Leonard Bernikou, Esq. 
The Corporation Counsel 
Kiunielral Building 
New York, Kew York 


EXHIBIT A - 


Plaintiffs' Amended Complaint 
(Printed at pp. 19a-35a) 


« 
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BOSTON M. CHANCE, 
LOUIS C. MERCADO, ct al., 
Flaintiffs, 
CIVIL ACTION NO. 
v5 : 70 Civ. S141 
(W.R.M.) 
THE BOARD OF EXAMTHERS AED THE 
BOARD OF EDUCATIGCN OF THE CITY 
OF NEW YORK, et al., 
Defendants. : 


CLERK'S CERTIFICATE NOTING DEFAULT 


STATE OF NEW YORK ) 
COUNTY OF NEW YORK) 


S8.?! 
I Thomas E. Andrews, acting clerk of the United States 

District Court for the Southern District of New York, do hereby 

certify that docket entries in the above entitled action show that 


copies of the summons and complaint were served on defendant Board 


of Education and on defendants Murry Bergtraum, Isaiah E. Robinson, 


< 


AQ Ti UNZT STATES DDR ICY COURT 
FOR THE SOUTHING DISTRICT OF NEW YORK 
| 
lary E. Meade, Sevmour P. Lachman, and Josenh Monserrat, 
individually and in their capacities as members and officers of the| 
(|Board of Education, Harvey B. Seribner, individually and in his 
capacity as Chancellor of the City School District of the City of ii 
New York, and Frederick H. Williams, individually and in his 
capacity as Exectitive Director of the Citv School District of the if 
City of New York on September 24, 1970, by Ann Wapgrer, pursuant to 
the order issued by the clerk on Sentember 24, 1970, desipnating 
her to serve the summons and complaint, and that the second amended 
jcomplaint was served on said defendants on February 23, 1971, and 
said defendants have failed to answer, move or plead. 


The default of said defendants ia hereby noted. 


Date: Anril AES 


eater le 


“Actine Clerk 


4070 6100 VALLEY OLATIS VEIN LGT UVUIS 


POR THE SOUTHERN DISTRICT OF HEW YORK 


BOSTON M. CHANCE, 
LOUIS C. MERCADO, et al., 


Flaintitis, 
CIVIL ACTION NO. 
v. : 70 Civ. 141 
(W.R.M.) 
THE BOARD OF EXAMINERS AND THE : 
BOARD OF EDUCATION OF THE CITY AFFIDAVIT 
OF WHEW YORK, et al., : 


Defendants. 


STATE OF NEW YORK ) 
) as. 
COUNTY OF NEW YORK) 
ELIZABETH B. DUBOIS, beinr duly sworn, deposes and savsi 


ly 2 am) One of the attorneys for olaintitifs) in the 


above-cantioned action, and am fully familiar with all prior vro- 


ceedinss and with all nerotiations and other contacts between the 
parties in said action. I submit this affidavit in suvport of 


plaintiffs' Motion for Nefault Judgirent. 
e. Plaintiffs filed their comnlaint in this action in 


September, 1970. The named defendants included the Board of 
Education, its members, and the Deputy Suverintendent of Schools 
{hereinafter referred to co’'ectively as the Board of Education 
defendants]. Also named as a defendant was the Chancellor of the 
City School District. The individuals named were sued both in 
their individual and in their official capacities. Plaintiffs 
moved simultaneously for a preliminary injunction. In February, 
1971, rlaintiffs amended their comnlaint to include additional 
plaintiffs. In or about “arch of 1971, plaintiffs served unon the 
7 Loard of kducation defendants and unon the Chancellor a Request for 
Production of Documents (Index to the Record on Apneal No. 18)# 


oR RR Rem ete oe SleRItR ORME we 6 «Nila Anns ON eae) Nae a> eb: | ames chi = ak ae hc gn lai kana sas sei Seine: sla lly i lm in sib ie cient i 


& References to the Pecord on Anneal, Anvendix and Annendix Exhibi 
volume are to the record on anneal to the Second Circuit from 


C wa Or es =wr 


pursuant to F. R. Civ. ©. 34. 
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3. On October 13, 1970, tne Chancellor issued a state- 

ment that: "My position with rosard to the Chance 

and Mereado case is that I nrefer not 

to defend myself arainst the action. 

To do so would reauire that I both 

violate mv own nrofessional beliefs 

and defend a svstem of personnel 

selection and promotion which I no 

loner belicve to be workable." 

(Ago, x. 18, n. 4) 
The Chancellor has participated in no other way in the defense of 
this action to date. The only paner which.has been Tiled on his 


behalf is the letter from the Chancellor to the court dated April 

16, 1973 4. The Soard of Education defendants have never filed 
" " 

an answer to the complaint. Nor did they resnond to the Request 

for Documents, file any motion relating to this action, or submit 

any defense to plaintiffs' motion. 

ol Instead the Board of Education defendants took the 
position in October of 1970, in the only naner submitted to the 
court thrournout the proceedinzs in this case indicating the Board 
of Education's nosition with resnect to the defense of this action, 
that the examination svstem challenged in this action was the sole 
resvonsibility of the Board of Uxaminers, ane the Board of Examiners 
should therefore satisfy the burden of defending its examination 
procedures. Thus the affidavit of Murry Berrtraum, dated October 
26, 1970, filed on hehalf of the Board ef Fducation, states that 
the Board of Education's: 

"position is that the sole statutory 
resvonsibllity for the administration 
Of tests for Supervisory personnel 
lies with the Board of kxaminers." 

The affidavit further states: 

"Since Fducation Law §25969 devolues 
the duty unon the lHoard of 
to administer all license cxnmina~ 
tions 16 if the nosition af thie 
Poord of Education tinat the Roard of 
HRxaminers snould satiety the burden 
of defendine their examination 


procedures:" 


=, 


x 


6. The Board of Education defendants' failure to defen 
this action w recomnized in BOS carts decision of July 14, 
1971, pranting plaintiffs’ motion, where the Court noted that: 
“Phe Board of Education has not actively onvosed the motion for 
preliminary injunction..." (330 F. Sunn. 203 at 203) The opinion 
of the Second Circuit afftrminr this Court's decision took similar 


note of the fact that the Board of Education defendants "did not 


actively oppose the motion for a oreliminary injunction" (458 F. 


| 2a 1167, at 1169. 
7. During the fall of 1971 plaintiffs and the Board o 


| Examiner enraged in numerous meetings and extensive discussions 


besates to a vossible modification of this Court's preliminary 


' 


inction to permit the imnlementation of a new system for the 
selection of suoervisors in the New York City School System. (See 


menerally Affidavit of Elizabeth 8. DuBois, submitted in support c fi 
i] 
Plaintiffs' Pesnonse to Defendants’ Notice of Motion, filed June 


et 


1972). Th ard of Education exhibited no interest in and made no 
effort to become involved in those discussions. 
8. Neither the Chancellor nor the Board of [Education 
defendants anpealed from this Court's decision frrantine vlaintiffs' 
Motion for Preliminary Injunccion, as the Second Circuit noted in 


its opinion (458 F. 2d at 1169). 
9. On dune 1, 1972, the Board of Examiners moved tor 


a modification of this Court's Preliminary Injunction to permit 
the development and implementation of new examinations for super- 
visory positions. Plaintiffs filed a response on June 8, 1972, 
which specifically noted that the Chancellor and the Board of 
Education had had no role in the development of tne Board of 
Examiners! nronosal. See Plaintiffs’ Resnonse to Defendants' 
Notice of Motion, filed June 8, 1972, Memorandum np. 3: attached 


SrPidavit of Flizaticth BR. Dulois, para. 11. Piaintiffs aiso 


estuated that they were both “villinr and anxious" (ld. Memo n. 4) 


" 4 Se 
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10. At the bearing on the Boird of Examiners": motion on) 
dune 27, 1972, I srain reauested on tehalft of nlaintiffs an oppor- 
tunity to meet with all defendants to the action to attempt to re- 
solve problems relatinr to the develonment and imnlementation of a 
new sunervisorv examination svstem. The Court urred all parties t: 


attempt sucii a resolution through di 


uu 


cussions amonrst themselves. 
Li. $ spoon as that hearing hai rninated I urged the 
attorney renresentins Corporation Counsel at the hearing to commu- 


nicate to the Board of Fducation defendants pnlaintiffs' reauest 
that they meet with us. 


12. Desvite these requests, and the Court's urging, 
plaintiffs received no indication of any interest in such a meeting 
from the Board of Education defendants or their counsel. 

13. On Aucust 1, 1972, plaintiffs counsel sent letters 
both to counsel for te Bourd of Education defendants (attached 
hereto as Exhibit 1), and to counsel for the Board of Examiners 


(attached hercto as Uxnibit 2). The letter to Corporation C.unsel 


"As vou know, we have for some 
time now been anxious to meet with 
the Chancellor anda the Boarti ef eda- 
ucation, or their renresentatives, 
to discuss nostbilities with resvnect 
to modification of the court's order 
in the ahove-captioned case, and 
other matters ‘ookinr toward a res- 
Olution of this lavsuit.” 
*t referred to the Court's reauest that the various parties fret to 


stated that: 


methcr to trv to resolve such issues. And it further stated: 
"We hone, therefore, that the 
Chancellor and tho Board of Education 
will onrroc to mect With us. 4e@ are 
Willin~ to mect with the nartices oar 
tnoir renresentatives, iwdivilially or 
collestively. What we da Unine eascn-= 
TiAl 12 Lint : stort meeting 16, coon 
as nocaivie. wt AYO AGSvVin®, Unity Ore, 
that vou forward our renucst Per a 
moeotine to the Chancellor und te the 
members of the Vourd of Mlucation.” 


The letter to counsel for the board of Examiners, a copy of which 


sat 


the members of the Voard of Fxrardiners Lut also 4 Joint mectine of 
all the parties. Whus the letter stated: 176a 
"Vinally, as we indicated previously, 
we would like to arrance a meetine which 
would include not only revoresentatives 
of the Board of Examiners and nlaintiffs, 
but the Chancellor and the Board of Ed- 
ueation as well. 
We are enclosing a conv of our letter 
to counsel for the Chancellor and the 


Board of Education reauesting such a 

mectine, and we ask vou to inform Messrs. 
e 
a's 


Rockowitz, Greene, Williams, Kinr and 
Quinones of this reauest as well." 
14, Plaintiffs never received any resnonse, oral or 
written, to its letters, from the Board of Péucation defendants. 
15. Defendant Board of Examiners did agree to meet 


with piaintiffs and, on September 28, 1972, nlaintiffs met with th 


members of the newly constituted Board of Examiners and their 
counsel. It was subsenuently arreed that the Board of Examiners 


and plaintiffs would attempt to arrive at a settlement of the issu 
relating te the previous examination system and the establishment 
of a worxabie interim svstem for licensing svnervisors. It was 
additionally arreed that a Taskforce consisting of five plaintiff 
representatives and five defendant revresentatives would be estab- 
lished to meet on an on-roine basis to develon a new system for the 
selection of sunervisors. 

16. Plaintiffs and their renresentatives have attended 
both settlement meetings and Taskforce mectings on a rerular basis 
since September 28, 1972. These meetings have consumed an inordi- 
nate amount of time. Approximately seventeen meetings have taken 
nlace since that date. Meetings have had an averare duration of 
ac least two to three hours. Taskforce meetings have reauirec, 
the attendance not only of plaintiffs! counsel, but also of the 
five nlaintiff-renpresentatives to the Taskforce. A freat deal of 
additional time has been required to vrenare for mectinns and 
conduct lesnl and other research relatinze to the meetings. Plain- 


tiffs! counsel have also snent a significant amount of time ana 
i a | mi : . — : 
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sunport the work of nlaintiff-representatives to the Taskforce. 


17. At no time did the Board of Education defendants 
five any indication to Mlaintbills or, co my knowledge, to the Board 
of Examiners, that thev would like to participate in the meetings 
described in varas. 15 and 16 above. 

18. The Board of Fducation defendants had constructive 
knowledge of and, indeed, were revres-nted at the Taskforce meetin; s 
since one of their number, defendant Frederick Williams, Deputy 
Sunerintendent of the City School System, participated in those 
meetines in his capacity as the Chancellor's desir ee to the Board 
of Examiners. Since Mr. Williams' resignation his successor, 


Rufus Shorter, acting Deputy Superintendent, has been participatin 


in these meetings. 
19. Sometime in late December of 1972 or early January . 


“ 


of 1573, Mr. Williams informed certain members of the Taskforce 


that some member or members of the Board of Education had indicate 
an interest in the subject of the Taskforce's discussions. Accord 


inelv, by letter of January 11, 1973, from Mr. Williams to Mr. 


one 
@ 


Joseph Monserrat, President of the Board of Education, the Taskfor 


invited the Board of Education to its next meeting, scheduled for 
January 18, 1973 (Exhibit 3, attached hereto). That meeting had 


been scheduled as an open mecting, to which Central Board juris- 

2 Bs , en + 
diction school representatives and selected city-wide orranization 
reoresentatives had been invited to express their views on various 


issucs relating to a possible new system for the selection of 


i supervisors. (See the letter of invitation to such representatived, 


attached hereto aa Wxhibit 4). However, “r. Williams' letter 
indicated that the 'faskforce would also be interested in mectinr | 


mn . + : 2 “y5 . J . a 
yrivately with the Board of Mducation and the Chancellor. Tnus he 


staced that such a nrivite. meetine was "a desirahle course of | 
na " . Al : : 
action”, and that this view was "shared by the Taskforce members I 


ve ae, a ; 


* 


20. The “askforee received no resnonse from the board 


of Education defendants to the January 11 letter of Mr. Williams 


Ndeseribed in nara. 1° above. 178a 
21. In Dece:;>ber of 1972 or early January of 1973 counsel 
for the Board of Examiners transinitted to Corporation Counsel a 
copy of the Examiners' draft proposed settlement which was submitted 
simultaneously to counsel for plaintiffs. 
22. On or about January 29, 1973, I happened to 
if encounter Mr. Bernikow when both of us were in court on a matter 
unrelated to the instant action. At that time he indicated that 
the Board of Education defendants had exvressed interest in the 
subject of the settlement negotiations. He gave no indication, 
however, that they had any interest in meeting with plaintiffs and 
the Board of Examiners. I said that I would send him copies of 
significant documents relating to the settlement that I submitted 
4n the future and he indicated that that was satisfactory. Accord 
inrly, on February 8, 1973, I sent hima convy of plaintiffs' draft 
pronosed settlement which was submitted simultaneously to ecunsel 
for the Board of Examiners. (See mv letter to Mr. Bernikow, at- 


tached hereto as Exhibit 5) 


23. The Poard of Education defendents submitted no 
response to the craft orcposed settlements referred to in paras. 
21-22 above, nor did thev indicate any interest in meeting with 
plaintiffs and the Board of Examiners to discuss issues related to 


the settlement. 
24. On February 14, 1973, counsel for plaintiffs and 


counsel for the Board of Examiners reached arreement on a stipu- 
lation of settlement. On February 15, 1973, nlaintiff's and the 
Board of Examiners arrceed that the Poard of Examiners, throurh one 
of its members, would request a mectine with the Board of Education 


to discuss the settlement. On Webruary 16, 1973, counsel for 


cae Jn ds : ry fi aha & 63) : = UG Ww “fy > 
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! 
offices of Cornoration Counsel] to deliver a conv of the stipulation: 


of settlement and to discuss it with the attorneys representing the 
Board of Education defendants. At that time we urred Corporation 
Counsel to meet arain with us to discuss any problems they might 
have with the settlement, and to allow us to meet with the Board of 
Education defendants to discuss any problems they might have with 
it. We also indicated the urgency of resolving any problems as 
s00n as possible. 

25. Numerous additional atterpts to solicit a meeting 
with the Board of Education were made in the following days and 


+ 


weeks. Thus, for example, I was informed by defendant Examiner 
Rockawitz that on February 27, 1973, he had requested a meeting with 
the Boird of Education and that on liarch 2, 1973, Mr. Rufus Shorten, 
acting Deputy Sunerintendent of Schools, had sent a letter to the 
board of Education requestine a meetinre between the narties. 
attempts described in paras. 24-25 

above no response from the Foard of Education was received except 
an indication on March 7, 1973, from Mr. Bernilkow to counsel for 
the Board of Examiners that the board of Education would have a 
position within ten davs. 

27. Just before the status conference held by this 
Court on March 13, 1973, counsel to the Board of Examiners and 
counsel to plaintiffs again urged Mr. Bernikow to arranre a meeting 
with the Board of Fducation defendants to discuss any problems they 
mirht have with the settlement. 

28. he Board of Education defendants continued to 
fail in anv way to respond. “he first and Only communication to 
piaintiffa of thoir decision to orrose the settlement consisted of 
mailing plaintiffs a conv of “r. Rernikov's letter of April e, 1974. 


to the Court (attached hereto as Eanivit 6.) 


a 
\ 


29. The Board of Education's participation im Unis 
case thus consists essentially of; 180a 

a. an affidavit filed in October of 1970 indi-— 
cating that it would leave the defense of this action to the 
Board of Examiners since the examination system challenged 
was the Examiners' responsibility; and 

b. a letter submitted two and a half years later 
4ndicating that it had objections to valag settlement arrived 
at by the narties who had snent those two and a half years 
litigating, appealince and nerotiating the action. 

30. Plaintiffs have, in my oninion, been significantly 
prejudiced by the Board of Education's failure to take any positio 
with resvect to the defense of this action until its decision on 
April 2, 1973, te opnose the settlement arrived at by piaintiifs 


and the Board of Examiners. 
31. There is, in the first place, a limit on the 


resources that plaintiffs' counsel, servinre without fee, can afford 
to devote to this case. Plaintiffs are, therefore, unable to 
pursue every available leral alternative simultaneously, and forced 
to choose only the most promisinr. | 

$2. In the fail of 1972 nlainti?fs were led to believ 
by the attitudes exhibited by the Board of Education defendants 
and the Board of Examiners, that nerotiations with the Board of 
Exaniners relating to settlement, and establishment of a Taskforce 
to develop a new examination system, would in combination consti- 
tute the rost promisine means of arriving at a resolution of the 
various issues in the case that would be in the best interests of 
the plaintiffs and of the City School fSysten. 

33. Had nlaintilfs known or had reason to believe at 


that time that the Hoard of Nducation defendants intended to nlayv 


an active role in the uction for the first time at the conelusion 


. ‘ 
* ind 344 UA reir et *" Tome er 


shan continuing to leave 


1dla 
the defense of the action to the Voard of Fxaminers, 16 would in my 


Opinion have bcen in plaintiff s' interest to have taken various 


scens that they did not take in the Tall of 1972. Thus, for examn-— 
ple, plaintiffs and their representatives mirht have refused to 
engrare in any nerotiations, or to participate in Taskforee sessions, 
unless the Poard of Fducation defendants arrced to participate. 
And plaintiffs might have taken leral steps to obtain from the 
Court a final judrment on the merits. 

34. If the Board of Education defendants are allowed 
to participate for the first time actively in the case at this 
stage by opnosing the settlement, plaintiffs will have been irrepa- 


rablyv vrejudiced by their justifiable reliance on the Board of 


Education's previous failure to defend the action. ‘This prejudice 


consists in part in the followinr: 


SOE Sa 


a. The vast waste of resources represented in 


the time and enerry snent by nlaintiffs and their representa- 


i 


tives in the extensive meetinrcs and discussions referred to 
above; 

b. The fact that nlaintifl!s would by this time 
have had an onportunity to obtain from the Court a judsment 
| on the merits of this action 1f thev had not directed their 
efforts and resources toward said meetines and discussions. 
While plaintiffs recopnize that they would now be free to 
pursue judgment on tie merits if the Board of Education defend+ 
ants were nermitted to oppose the settlement, vlaintiffs would 
of course be nrejudiced by the delay in obtaining a final. 
jJudement. And, as noted above, nlaintiffs do not have unlin- 
4ted resources to devote to this action. The extraordinary 
amount of time and enerey devoted throushovt this winter to a 
settlement of thin ense neccisarily limite the resources now 
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35. The merits of this case were thorou;nly explored 
during the nrior nroceedini-s in this Court. he Board of Bxaiminers 
which has defended this action virorously tnrouchout, was in 
possession of the essential factual information relevant to the 
defense of the validity of its examination system. The oard of 


Education defendants did not and do not have, to mv knowledre, 


which would tend to show the validity of that system. 


« 


! 
possession of any factual information unknown to the Examiners 
36. Plaintiffs therefore request that the Court grant 


their motion for default judement arainst the Board of Faucation 
defendants on the prounds that said defendants have failed to 
answer and have left to the defendant Board of Examiners the de- 
fense of this action throurhout the two and one-half vear long | 
proceedin=s in this case. 
P aly -~* ‘ 
cg al pee eh 
Elizabeth B. DuBols 
Swern to before ine 
this .¢ day of 
Aoris., 1973. 
fy | 
sf / Pay 


Notary Public 


August 1, 1972 


Leonard Bernikow, Esq. ' 183a 
‘Assistant Corporation Counsel 
Municipal Building 

New York, New Yoxk 10007 


Re: Chance v. Board of Fvarniners 


ey 


ear Mr. Bernikow: 


“SAS you know, we have for some time now b 


Cor 
anxious to moet with the Chancellor and the Board of 
Education, or their representatives, to discuss por- 
sibilities wees respect to modification of the covrt'’s 
Order in the albova-cavtioned case, end other matters 
looxzing Boca & resolution of this lawsuit. 

As the rost recent hearin ij on the Eafencant's 
motion ior tocivzienticn of the order, Cs eouss tncie 
eetsd Gist the pestieos to this leweuit should ect 
togethor to see whsther it is not possible for us to 
work out some solution jointly. 


Wo hope, therefore, that the Chancellor and thé 
Board of Education Will agree to mect with us. We 
are willing to meet‘ with the parties or their repre- 
sentatives, individually or collectively. What we do 
think cscential is that we start meeting as soon as 
possible. We are asking, therefore, that you forward 
Our xequest for a meeting to the Chancellor and to 
the members of the Board of Education. 


Finally, we would also like to arrange for a meeting 
between representatives of all the Partses. ine luding 

the Doard of Examiners. We are enclosing 2@ cany of on 
letter srequesting a meeting with the full halts ayn 
the novly constituted poard of Examiners, and we ask 
that you inform the Chancellor and the Noard of: Edue 
Of this request as well. 


Sincerely yours, 


cc: Hon, Walter R. gottry A. Mints 
Mansficla Elizabeth 2. Dubois 
Saul Z. Cohen George Cooper 


Attorneys foxv Plaintvifis 


August l, 


Saul Z. Cohen, 
Kaye, Scholer, 
gays & Handler 
425 Park Avenus 
Wow York, Ncw Yoxx 


Esq. 
Fiermun 


10022 


Foard of 3 


4972 


@: Chance v. inoesa 
,_ Dear Mr. Cohen: ° 
As you know, w2 have been anxious to meet with 
the full na bership of the foard of Eximinass ever since 
‘ tne Board of Savecat:n apprceves the cezointmcont of 
Mosers. Evylvertss King Eni ay Ose co tic Roaxd. 
ye ie the Bost Loe ¢y this casa, you 
indicated that Hers: ie ot woe 
connec hi ectiva su thsroefore, 
that it ed ApDSoDS to act as 
‘the Board's represe: % isions on its 
behalf. "a have no Lommed hat ir. Quinones 
was sworn in as a Boar Labor on duiy 17, 1972, and 
that Dr. King will commence sexvice as an active Board 


to forward to cach of 


Murray fF. 


the rersons listed below our 
quest thst they mect with counsel £ 


member no Later sida August 7, 1972. 


We rssumo, therefore, that you now Gonssder your-- 
self to bea representing not merely Dr. Rockowite and 
other me ers O£ che previous Board, but Messrs. King 
and Quinones as well. We are, consequently, asking you 


Of the plsianctifsa. 


r. coke 
DY. Jay Greoane 
Mr. Frederick H. Williems (or whomever 
De. Scribner dasignuates to represent 
him on ene Boured of Eianinexs in the \ 
-  «#-: @VG@nNS tiat Mr. Williams is unavailable). 
a “Dr. Sylvester King 
Moe, Wathan Onin nos 


ant: 


eee be 


".+ We would 
indivieuslly, to meet with some 
thesx© representatives, or to mec 
_ly us a Board, 


be willing to m: 


“XU TiS 


» 


with these gentlemen 
hiinbor of then 
GC with 


reba 
them collective- 


be MO 


Saul 2. Cohen, Esq. 


Paje 2 . August 1, 1972 


. *- ee ‘ 
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If it is your view that you do not represent one 
Or more of the above-naned gentlemen, or area 
reason uncer no cbligztion to forward to then our re- 
quest for a meeting, please so infora us Jiusediately 
go that we may cither contact thea Cixvectiy or, if 
they are represented by other counsel, deal with that 
counsel. 


We would also appreciate your infomsing us as to 
whether Dr. Greane is still on sick leave or whether 
he has returned to active service us a Board member, 


Finally, as we indicatea previously, we would 
like to arrange a meeting which would include not only 
_ representatives of the Board of Examiners ond plaintifés, 
but the Chancellor and the Board of Education as well. 
We axe enclesing a cony'of our letter ta counsel 
for the Chancellor and the Roard of Education xrequest- 
ing such a meeting, and we ask you to inform Hessrs. 
Rochowit2, Groene, Williams, King and Quinones of this 
requcst as well. 


Sincerxely yours, 


Jeffry A. Mintz 
George Cooper 
Elizabeth B. DuBois 


Attorneys for Plaintiffs 


ec: Hon. Walter rR. Mensfield 
Leonard Bernikow, Esq. | 


January 11, 1973 


Yr. Joseph Monserrat 
President 


Dear tix. Monserrct, 


Tho enclosed document ceacribes bricfly seme of the ectivity betwesn 
platatiffs aus Loarcd of Eemaiz: afendeata in t 


the Chanes-Mereado cast. 
De. Scribner will probably waut to give you a ful) 


ler Yeooxrt. : 
ZT has been oy intention to auzsest 2 priva 
Education and Chancellor wirh thea Tas 
Gesivablie courve of action. This is 
3 


1a Task Force renmcsera 7 


Ga ee th cr? 


bave opoken to. lewever, sicse this : Sruary 1Gth, the Task Torra 
hag dnwited Central Poard jurisdiction school repuysentacives and selected 

city-wide organization ropresentatives, I have been anked to extend to you 

an invitation to attend this meting vise shovle you Find 4t convenieni. 


« FREDERICS VW. WILE SANS 
Eeccutive Director < 


FM:0n8 


THE HOARD OF COUCATION 
ofr Wie CITY TEMOOL piptmet OF HCW TORR 
orricc or PerARGONHEL 
Gb COUNT BINCE T 
DROOKLYN, N.Y. HzO 


FREOCNICK H. WILLIAMS 


euccutrve ommccron : 187a 


January 5, 1973 


. 


Dear 

As you know, the operation of New York City's formal super~ 
visory examination systen has been suspended since Federal Judge 
Walter Mansfield granted plaintiff's moticn for a preliminary 
injunction more than one year ago in the case of Chance V- 
Board of Euam.ners. Since then supervisors have been assigned 
on an acting basis by comnunity school boards or by the 
Chancellor for positions under citywide jurisdiction in accordance 
with procedures established by the City Board of Education and 
the Chancellor. Looking to the future however, a more permanent 
restructuring of the selection process seems necessarxy. To that 
end, the parties to the Chance case have been attempting to 
negotiate 4 mutually agrecapie settlement of that Jaw suit which 
would also provide the New York City School System with a more 
effective selection prcecess. 


The mechanism for considering new models and for determining 
which is most promising is a Task Force established by the partics 
with five representatives of the plaintiffs and five of the 
defendants. At the first of several meetings already held, the 
Task }force agreed ‘that its broad function would be to consider 

‘ gimultancously 


1. A model fox the best possible proccss for the selection of . 

supervisors in the New York City School System, whether or not 
such a system required changes in existing statutes or 
regulations, and ' 


A model. for: the most effective selection process within the 
parameters of existing law. 


a 


From the start, the Task Force recognized that ic could function 
effectively only if it received continuous inputs from community 
boards and others with a diiect stake in tie education of New York 
City's children, The time has come when those inputs are necessary. 
woreover, the Task Force has reached tentative agreement on certain 
broad 2.emcents of a possible new scicction procedure and has 
identified certain crucial questions with respect to which your 
reaction would be greatly valued. These are listed below. 
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We very much hope that you or your designee will be able to meet 
with the Task Force to give us your reactions and ideas, <A meeting 
has been scheduled for Thursday, January 18, 1973, at 7 PM. at 
the High School of Art & Design (57th Street at 2nd Avenuc). 


. 


Please advise us as soon as possibic if you or your representa- . 
tive plan to atterd. You should respond directly to Mr. Frederick - 
iM. Williams, Executive Director of Personnel of the Board of 
uducation, (telephone no. 596-6121, 65 Court Street, Brook/.yn, 

New York). 


Among the points of tentative agreement so far are; : 

1. The Board of Examiners will function as a service agency for 
‘the 31 community boards and the City Beard of Education. 

4%, Duties of positions for all supervisory jobs will be created 
by the employing Board of Education whether it be the City 


Beard or community board. 


4, Elements of asscssinent based on such "duties of positions" 
which are common to all school districts will be jointly 
arrived at by the community boards, the City Board, Chancellor 
and the Board of Examiners, and the Board of Examiners will 
use these as a basis for assessment of all candidates. 


4, School districts have unique requirements and will therefore | 
generate elements specific to those districts. 


>. The Board of Examinexs accepts responsibility for assessing 


board or appropriate central authority if there is a requesc 
for such service but there will be no obligation to use 
_‘the Board of Examiners to assess these special elements, © 


. OM the basis of its assessment of the common clewments and of 
whatever special elements it is requested to assess, the 
Bonus. of Examiners will construct for each candidate a profile 
which will be made available to the community board ox the 
Chancellor or City board, 


‘ 
* 


7, The Board*of Examiners will attest to the cligibility of all 
experience, and academic 


candidates on the basis of health, ¢c 
preparation (as determined by stature or by the City Board 
ox Chancellor's policy). 
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We invite your conments on all of these points of tentative 


agreement, 
atters are under consideration. For 


advice on the question of whether 
should 


In addition, many other m 
example, we would like your 
the examinations conducted by the Board of Examiners 
result in disquaLifying any clisible candidate or should merely 
provide information for the school board or Chancellor, We 
also ask you to think about which is preferable:- ~ the present 
syccem of eligibility lists which continue for a fixed period 
of time or examinations given on a regular, on-going basis, with 
cligible candidates continually added to lists. 


We look forward to hearing from you. 


The above is presented in behalf of the 


year 


Development of a New Supervisory 
Selection Syste. 


Members of the Tasx Force for the 


H. WILLIAMS 


. ' FREDERICK 1 
si rvector 


bi 
4 
Executive ] 


YiW:GD:g 


30 Kast: 39 Street 
New York, New York 10016 
February 8, 1973 
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Mr. Leonard Bernikow 1 “ 
Corporation Counsel ‘ 
Municipal Building 

New York, New. York : 


RE: Chance, et_al. v. Board of 
Examiners, et @1.. 
Dear Len: : 

Pursuant to your request, I am enclosing a 
copy of the draft stipulation and order which we 
are submitting this date to the Board of Examiners 
for its consideration. Ties. ‘tocuments do not 
represent any final amreement between piaantiris 
and the Board, but simply the latest exchange in 
our continuing negotiations. : 


Sincerely, 


Elizabeth &. DuBois 


EBDB:MR 
encls. 


ce: Saul Z. Cohen 


Exhibit 6 - Letter dated April 2, 1973 from 
Leonard. Bernikow to Judge Mansfield. 
(Printed at pp. 156a-159a) 


EXUIBIT & 


Affidavit of Leonard Bernikow, 
sworn to May 3, 1973 
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IN THE UNITED STATES DIST!.ICT COURT 
FOR THE SOUTHERN DISTRICT OF NDW YORK 


BOSTON M. CHANCE, 
LOUIS C. MERCADO, et al., AFFIDAVIT 


Plaintiffs, 
Ve 
THE BOARD OF EXAMINERS AND THE 


BOARD OF EDUCATION OF THE CITY 
OF NEW YORK, ect al. 


Defendants 


STATE OF NEW YORK ) 
Sas 
COUNTY OF NEW YORK ) 


LEONARD BERNIKO'W, being duly sworn, deposes and 


1. I am an Assistant to NORMAN REDLICH, 
Corporation Counsel, attorney for the defendant, Board of 
Education of the City of New York, Uarvey B. Scribner, 
Chancellor of tne City School Disti'ct of the City of New 
York, and Frederick H. Williams, etc., in the above-entitled 
matter. This affidavit is submitted in opposition to 
plaintiffs' motion for a default judament. For the reasons 
set forth hereinafter, the above named defendants request 
that the motion for a default judgment be denied, and that 
said defendants be granted an opportunity to file their 


answer. 


2. The instant motion, it appears, is being’ 
made as a response to the letter of your deponent to this 


court, dated April 2, 1973, in wnich your deponent outlined 


e 
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the opposition of the defendant Board of Education, to a 
proposed stipulation, submitted to this Court and agreed 
upon by counsel for the plaintiffs and counsel for the 
Board of Examiners. During the pendency of this litigation 
when the Board of Educetion's position was not adverse to 
that of the plaintiffs, the plaintiffs were avparently 
content, and perhaps even anxious, to have the Board of 
Education remain a party. Since this litigation was 
commenced in September of 1970, counsel for the respective 
parties have had numerous contacts in the form of telephone 
calls, letters, discussions, meetings, etc. At no time, 
according to your deponents best recollection, did counsel 
for the plaintiffs ever request of your deponent that an 


answer be served. 


3. Only now when the Board of Education acting 
in furtherance of its public duties under the Education 
Law of the State of New York noted a potential conflict 
between the vroposed stipulation and the Constitution of 
the State of New York was this motion made. Plaintiffs 
made this motion for a default Judgment without qiving any 
advance notice whatever to your deponent despite extensive 
contacts with counsel for the plaintiff nor any prior re- 
quests that an answer be filed. We recoonize that there 
is no requirement of advance notice, nevertheless in view 


of the extensive contacts between counsel, the present 


posture of the lawsuit and the courtesy and cooperation 


extended to plaintiffs counsel by your deponent in this 


litigation, your Ceronent would have expected at least 


some word prior to the making of present type of motion. 
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4. More importantly, plaintiffs have never 
indicated that the failure of the defendants to serve an 
answer has in any way impeded their prosecution of this 
case or prejudiced them. Quite the contrary, it has been 
the position of all the parties that this case should not 
be tried and it should be settled. This remains the nosi- 
tion of the above named Ccfendants and I am informed it 
remains the position of the defendant, Board of Examiners. 
Admittedly, extensive settlement negotiations have been 


carried on thus far. 


§. If plaintiffs are anxious to proceed to tria 


or if they determine that the lack of an answer would 
impede this case, then your Genonent will submit an answer 
fortnwith. However, the plaintiffs were apprised of the 
Board of Education's position, i. e., that tne complaint 
presented triable issues, at an carly state of this liti- 
gation. {It is respectfully submitted that in view of the 
present status of the lawsuit there is absolutely no pre- 
judice accruing to the plaintiffs because an answer has 


not been served. 


6. The gist of the plaintiff's motion appears 
to be that because the Board of Education did not take an 
active role in this litigation they should be precluded 
fron voicing any objection to the pronosed stinulation. 


It is interestina to observe that the Chancellor, like the 


a men nsec tenements anes er nL te LN CL CLC 


Board-of Education, has not filed an answer and has not 
participated to any greater extent than the Roard. None- 


2S S be olaintif would be willing to withdraw their 


4 
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motion as to him so chat he miqht join in the stinulation | 
since he has asked the court to act favorably on the stin- 


ulation. (See plaintiffs itemorandum pp. 1-2). 


7. Your Geponent disaarees with plaintiffs enat’! 
the Board of Education has not been active in this liti- | 
gation. In fact, the Board of Fducation nas always been 
vitally concerned and interested in this litication. 

Their role, though admittedly not as active as vlaintiffs 


4 


and the defendant Board of Examiners, was dictatec by 
their position noted above, regardina the merits of this 
lawsuit as articulated in the affidavit of Murray Berctrau 
dated October 27 1970, the respective statutory duties 

of the Board of Education and Board of Examiners and indeed 


by the nature of the relief demanded in the complaint. 


| | 


8. Despite the vosition of the Board of Educa- 
tion regarding the complaint, it contributed to and was 
an active party in this case. In the incipient states of 
this litigation when it was necessary to compile ethnic 
statistics, the Soard of Education participated fully in 
that endeavor desnite considerable time, effort and expense. 
The survey, which was conducted to determine the oe 

| 
ratios of different cthnic qroups over the past few seat 
too): several months to complete and covered 50 supervisory | 
examinations. The completion of the survey took the Board 
of Education over 2000 man hours. The Board of Examiners 
also participated in this survey. The type of work that 
the survey involved is contained in a memorandum annexed 


hereto as Exhibit A. 


9. The Board of Education also agreed to pay 


1968 


half the cost of a survey which was conducted by NORC 
(National Opinion Research Center). MNORC, an independent 
data-collection orqanization, was appointed hy court order 
to conduct a survey to help describe the ethnic composition 
of the group ee potsone who passed, did not pass, did not 
appear, or withdrew from the supervisory examinations in 
question. The survey, which was a mail survey, was pri- 


marily concerned with those candidates no lona in the New 


ethnicity had not: been ascertained. 


York City School System and those within the system whose 
10. With regard to the assertion, in the moving 


affidavit, to the effect that the Board of Education dia 


not respond to the Request for Documents, it is my under- 


Standing that those documents requested, to the extent 


that they were available, were supplied by the Board of 
Examiners. In any event, plaintiffs counsel never indica- | 
tec to your deponent that she was not satisfied with docu- 
ments supplied to here or that she failed to receive cer- 


tain documents which the Roard of Education could Supply. 


from plaintiffs' counsel requesting a meeting with the 
Board of Education, referred to in paraqdraph 13 of the 
moving affidavit, the Court is respectfully referred to 


| 
{ 
ll. With regard to the Aucust 1, 1972, letter | 
the affidavit of Gary Sousa submitted herewith. 


12. The assunption made in naragraph 13 of the 


movine affidavit is not valid. It is indicateeé there that 


the Poard of Education was represented by one of ticir 
number, defendant Frederick Williams at the Task Force 


mecting. As is indicated in said affidavit, Mr. Williams 


ers. I am informed that Nr. Williams sat for and renorted 


to the Chancellor and not to the Board of Education and 


' 
was the designee of the Chancellor to the Poard of a 


that the only communication received by the Board of Educa- 
tion this year (1973) from ‘tr. Williams relative to this 
issue was the letter of January 11, °.973, from Mr. Williams 
to Mr. Monserratt which is referred t:o in paraqraph 19 of 
the moving affidavit inviting the Beard to an onen meetina 
on January 16, with the members of the Task force and others. 
The Board of Education considered that it was not appro- 
priate to attend that type of open mecting in the first 


instance. 


13. Attorneys from this office, particularly | 
our deponent has made numerous court apnearances enurTG| 
| 


ing the Board of Fducation during the nendency of this casel. 
As mentioned earlier there has been extensive contacts be- 
tween counsel in the lawsuit. Certainly as late as the 
Submission to this court of the proposed stinulation of 
scttlement, the plaintiffs considercd the Board of Educa- 
tion a party since they provided for the Signature of the 
Board of Education as its attorney at the foot of the 


stipulation. 


1 
| 198a | 
14. Consecuently, the motion for a defaujyt judgment 


| 


should be denied since its purpose, it is submitted, is to 


pressure the Board of Education to agree to a stinulation of 


settlement that is needlessly violative of state law and 


policy in that a proper resolution of the merits of this suit 


need not be effected in such a manner as proposed by plaintif 


Sworn to before me 


this 3rd day of May, 1973 


rau asae Ce LEONARD BERNIKOW 


| 
| 
| 
fis. 
| 
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Opinion of Judge Mansfield 
dated May 21, 1973 
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UMITID STATES DISTAICT COURT 


SCUTTERS DISTAICT OF WEN YORK . 
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Plaintiffs, * = 

at , idl ( NORTON Agi ea *)\y 3." 
~against- : 70 civ. 4141 

WM. 


Ha BOARD OF EXAMIMERS AND 

73 BOARD CY EDUCATIC? C7 

TES CITY OF MEW YORK, ct al., 
4 > r a i 


pefendants. 


ARRBABAHCES 


‘ase : Jack greenbsryg,. Bod- 
yo2Zfrey Mints, Ecq. 
Boboreh Greenberg 
10 Columbus Circle 
plow york, N.¥- 10019 


Blizabeth DB. Dubois 
HOC Fe . 30 Past 39th Sstrcet 
How York, H.¥. 10016 


oie Gcorsa Cooper, Bed. 


$33 Wost 1lé6th street 
Now York, 5.¥. 10027 eon 
(attorneys for Plaintiffs) 


Kayo, Scholer, yierman, Bays & Hondéler 


(nttomeys for Defendant Board of Gxaminers) | | 
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Norman Redlich, Boal. 
Corporation Counsel 
_ (attorney for pefendant Board of Education) 
Municipal Building 
new york, 0.¥- 10007 
Leonard Bsrnikow, Assistant to 
Corporation Counsel, of counsel. 


PAMSFIELD, Code 


Following affirmance by the Court of Appeals, 458. 


y.24 1167, of our Gecision granting preliminary injunctive 


Relist, wa held a further hearing for the purpose of considering 
(1) a motion by the poard of Examiners for modification of the 
preliminary injunction to permit establishment of new 
examination procedures) (2) a pending motion by plaintiffs 

to permit the action to be maintain las a clase suit pursuant 
to Rule 23(a)e 23(b) (1) and (2)¢ and 23(c) (1). FeR-Civ. Pod — 
and (3) further proceedings looking to trial of plaintifga' 
application for pormanent relief, at the hearing counsel 
pévised that plaintiffs and the Board of Examinsre were | 
willing to make reasonable etteuts. in lieu of a trial on 

the merits, to develop 4 mutually acceptable examina.ion system 
that would resolve the issues raised by the suit, and 
substantially meet the constitutional objections forming the 
basis for our grant of preliminary relief. Accordingly. in 
view of the complexities of the subject matter, and the 
enormity of the tauk of devising a alu of teats that would 
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Board of Béucation was invited to ationd, it tcok a neutral 


meet, constitutional requirements, we postponed further ee 
proceedings pending discussions between the parties. a 
Eocause of the numerous problems faced in developing 33 

an acceptable plan, the partica were required to mest almort Se 
weekly throughout the zal] of 1972 and the wintar of 1972-73. les 
Ths active work was carried out by representatives of 4 
plaintigfs and of the Board of Bxaminers, Although the 
“they 

Gh 

he 


stance, xe it had from tho outset of the litigatica. the | 
efforts to resolve the issuss wore accordingly carried out | 
by counsal for plaintiffs and the Poard of Examiners, with | ; 
the letter establishing a Tack orca which ecnvicered ths 
dgoues, developed models of a new examination system, and net 


with various interested groups. 


te 


bot pending ¢svelopment of an acceptable examinaticn 


system, the Board of Education adopted Sprcial Circular 30, 


1972-73 (Regulations Govsrning The Assignment of Acting 
Supervisors) as an intorim selection proceduse, Under that 
| 


procedure most supervisory positions have boon filled by i 
acting rather than regularly licensed personnel. This i 
procedure has given cise to financial and moraia preblems i 
since acting personnel, a disproporticnately high percentage it 


of whom are Black and Puerto Rican, perform the same functions * 
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as regalerly appointed supervisers but neither receives the 
gone ginsnoial benefits nor enjoy the prestige and authority 
that go with permanencs,. 

-+ .On April 2, 1973, counsel. for plaintiffs and the 
ponré of Examinera subnitted to this court a proposed 
Btipulaticn of settlenent, which represents the fruits of 
thaiz lang and erduous labors, It provides for a more 
comprahers'*@ procedure for selecticn of school supervisors 
pending dovelopm=nt of an adequate new examination system, 

I: whitch will require a substantial further period cf time, 
! Un4er ths proposed nsw interin suanieeia the Commmnity school 
roards and Central Unite within the ascentralized syseten, 
altkough folicwing a selection procossa of the tyre prescribed 
by Circular 30, would be authorized to make regular appointments 
whare cortain oriteria aro mot rather than be limited to 
I, making ecting assignnents. It 4g anticipated that such a 
procodure would alleviate scme of the problems inherent in 
Cizcular 30 by providing a greater degree of pormanence and 
stability in current appointments. 

Although it haa adopted a relatively passive role 
throughout thie litigation, leaving to plaintifze and to the 
poaré of Examiners tho basia problema and the solutions, the 


Boara of Education opposes the stipulation of Settlement on two 
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qroundss (1) that since the etipulation’a new interin 
procedures io not subject to a fixed torminatioa date, it 

mignt continue 4n effect infsfinitely and thus precludes a 

£inal @iscpesition of the Litigation by ndsotien 9S an 
ecceptebie pezmanens cuanination proceduszs masting eonatituticnal 
eequirements, and (2) that the stipulation appears to es 
contravene a state requirement that appointments in the of 
public sexvicé ba bassd on "merit and fitnecs,”. The Board. ««. x, 
ef Education urges oithss that Circular 30 continus ip ezfesct , 
ex thot the proposed how intezim procedure bo limited te @-au 
fixed pericd of up to six menths. Pinintiffe have countered 


with e motion pursuant to Rule 85, FanCivePes fox a default 


judgment against all Cofendants who have failed te answet, _ «nt. 


Gneluéing tho coard of Educaticn, 4.8 members and the Deputy 
Gupaxintenceat ef dchcols. 

oe - Afters xavicwing tha stipulatica wa are patiofiad . 
that it represents 5% cnly an dimprcvement over praesent 

Antexim procedures but & salutary step toward final xogolution 
of this controversy. By providing << regular ayyointments 
@uring thie intorin poricd ths © iprlation would prosucs 
greater stability and ccnfidence on the paxt of che gupexv4sory 
ctaff than the present intexim syotem vhich is limited to : 


acting assignments. nike its preaéscessor, Circulaz 30, the 
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proposed new procedure appears to be pased on the principle 

of merit and Zitnosa, with emphasis on eligibility standards, 
parent dnvolvement in the salectica process, intorviews, 
evalpaticn of on-tre-jed pexZormance, and cevelopment of and 
adherence | to other seloction criteria, New York's Constitution 
does apt rigidly mandate competitive examinations aa the a 
method of salection, It provicas that morit and fitness shall 


re ascestained by such rathods "aa faz as practicable,” Indeed, 


excopt for maffalo and pow york City the state's constitutional ,, . 


requirement is satiszicd eleswhere by a system of certification 
baesd ca the candidate's acadenic training and professicnal .. 
experienca without resort to cenpstitive examinations. — 

Ghe ideal soluticn would be the immediate getahlishuent 
of a new permanent appointment system, But like anciont Rome.. 
such a system, which requires a careful study and analysis of 
numerous pemutnn factoxe bearing on job-xrelatednesa, faixnesa - 
and evaluation ef performance, cannot be built in a pericd of 
days or even of woels. However, although we are pxspared to 
accopt and adopt the stipulation, we aze porsuaded that the 
parties should be stimulated to hend even gseater efforts 
toward formulation of a final plan for a new permanent system 
within aix months. Accordingly. after hear: g the parties on 


May 10, 1973, with respect to tha motions panding before us 
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we dispose of the motions as follows: 
ae 


Q) ' Pinding that all of the conditions precedent 
prescribed by Rule 23(a) for maintenance of the action as 
a class suit are mat, wa grant plaintiffs’ motion pursuant to 
Rule 23(b) (2) fox an order allowing it to be so maintained, 
The class shall includa all Blacks and persons of Puerto Rican 
erigin or dsgcent who (1) have failed examinations for 
supervisory positions in tha Naw york City School Syatem: or. 
(2) have falicg to apply fox ox take such m:pervisary examinations 
beaauge they reasonably balicved th@ supervisery exanination 
eyatem to be discriminatory and unrelated to jab pexformances «: 
ar (3) have taken guch cupervisory examinations and have dbesn ; - 
oy are in the process of baing evaluated for eligibility lists 
to ba promulgated; or (4) are eligible or will ba eligible gor 
superyvisory examinationa to ba given in the future, 
(2) The Stipulation of Sattlement between plaintiffe. 

and the Board of Bxaminers, dated March 8, 1973, is approved 
On condition (a) that the following chall be inserted as , 
Paragraph XI, Section I, thereor, page 10: a A ee 

"Z. Within Kis (6) montha of tha : oy es 
effective dato of tha judgment entered 
pursuant to Paragraph IV horsof, the parties 
shall either agree upon a plan for a permanent 
system for the sslection of supervisors within .., .- 
the New York City School System, or any party 


shall be free to apply to the Court for modification 
of the judgment." 
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and (bd) that Paragraph ZI, Section z, of ths Stipulation 
shall ba changed to paragraph II, scction J, with the 
addition of the following prefatory phrases: 


“J. Wotwithstanding Paragraph Ti. 
Seotion I, above, any party may....® 


ghe Foard of Examiners having consented thereto, 
and there being no just sieiaies tek delay, we direct that a 
judgmant incorporating the terms of the stipulation as so 
modigied chall, purauant to Rule 34(b) ond 65, PRMCiv.P., be 
entered against it. 930 English v. Cunningham, 269 7.24 517, 
$21 (D.C. Cix.), cast. gonicd, 361 U.S. 897, 905 (1959), 
xohearing Genied, 361 U.S. 980 (1950)) A. D. Juilliard | Co, Vv. 
Johnson, 166 7. Supp. 377, 585 (S.D.N.¥. 1957), affa., 259 F.2d 
837 (24 Cir. 1958), cert, Aonied, 359 U.3. 942 (1959). In all 
other secpects ths complaint against the Board of Exaninors 
is diomisced. 

(3) The motions of plaintiffs for a Gofault judgment 
against the Board of Education and other defendants who have 
not answered4 the complaint and of the Board of Examiners for 
modification of the preliminary injunction are denied, subject 
to the condition that the proiiminary injunction which remains 
in force against such defendants, including the Board of 


Education, is modified to require such defendants, pending 
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final Getermination of the action as to them, to adhere t 


the terms of the order and judgment hereby entered against 
the Board of Bxaminure, , 
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Walter Rh, Mansfield, U.5.C.J. 
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Order of Judge Mansfield, dated 
dune 12; 1973 


210a 


LAW 


CIT J 


atte 
athe eae 


ar 
me 


ree 
ao weer 


*f 
o? 
peti: 


U 


*‘-\ " eee & est 
On. Uber iiceW 


FN wee mena’ 


SGC 


OF NEw 


et 


“sy 


Q 
: 
3 


> 


- 


a 


- 
Cv 
— 
~ 


S; 


a 
f:] 
re i 
i-4 
- 
os i 


Plaintiffs 


yroywce 
ae 


N 


+ 


B) 


aM 


iH 


ee 


Cr 
ee 


s bet 


” 
oe 


Lo 


t ‘ 
i ‘ 2 : os . - * ~ ie “ hes! ween Oh vee = A 

i staciiity and confidence on fhe sare of Supervicws Poot Ln 

ti 

2lla 

H at oo PH Cnt . ne Y Aas ac . ‘ 4 ¢ . ! 
fi © New Yorn City School System ans will be 4 castes: Buu Vovar. 
} « ° 

ie selection and 


‘ 4 . . 
| P VOURn City Benogs 
' . Pi 
Wie ue 45 oy ee f* 4 <a + a ‘ fap em ome iS “a¢i- Pi 
|} System, the Court heresy BNNVOVeS: (vor LLAGLGN GO: 
Vi 
| 
| 
+, 
we 


| 74 ‘ : i M “ aie 
| ) fo ¢ 4 ~ i soOant “ee ae id ag aii" as S 
\! I. All conditions precedent rresertie! ty Mule 23(a) 
i } 
|| 
V} ~ “ ae a n 7 Pa] 4 a : 4 - ‘4 can | 
‘» } aS * DC ma peo Ss Pet 969 a 2 4, 
Wor tne (Rederal Rules of Civid Secure Paving boc Met, eke acgio 
\\ 
| : “7 ; ee ede 
q AAtAnmminaAn “nH we A“ A pa #3 4 anine , wa Vee oN ri PUN yi Pa 
is determined to be a class action mainvalnaole ulcer mute woah 


| os ‘ SD Ma, Tee ra ably a bok CUMAe aoe) NAS wane oe We Ad 
i 
-~ + n fms 4 an an rp r ” wt m= wm \ were pa 7 At b Py ~ * 
lor watin American cescent or Oriein WHO VOuLa : Bankes, et 
| 
a a es komt Po Re pm Om isp kg ino go a vi pet ad Fi SN onde hay 
VAD Sogo pee gd Sa ge 3 A Or LYeTULeaYr BUR CLMCMorwo oO Guriel yee AIT i oe 
yy 
om a 
| aw - re Vin Ve Yo iit ae < _n * Cape ‘ im ry - ws . + . " en - 
WP yh ioe eey sae VOD Glow Senoos roe Fd om gdb et Meakin ACI A EAC Hips an La S 
{ : 
1} 
| 
| 
bid a a, PM OUny Tae Pa e+ We aera Bohs gous ak soi * ie | ih ah ai 
bi eee SR ak Cottier 6 BCD, ieee Maik Mahabharat TL nae Dog OF gi Maen ie Bae 
it 
{ 
\ 
y! - . 
{ 4 i ove reairte . c mw An Twas , veo owt ’ "Ue vw 
1) weed Sune ry oer a De VUCewar eS lk Se TH 00 EA ea ea ag GE Ne aE 
'} 
Tin ie he cme 4 4 oH 
A Get ae ita GG, 
\ iy a Ue ee ee eo tes UMA, MMI on sia han ran . & ps pm pew i + 
il AN Sa DE A Pearine) Snall. Oe) Bele OSTOVG Gel S eer el) Cae vine 
i} - pital © 
Meg 
1 ero vaya ay 
Sete am fy - Tes + ens Wy Wate? - fy Li ba | ~\- say 2 Aw Pi ‘ rill 
coy ye Ot Re TT ly ap /U OO UOC Ae Gl ae) | eee Aperes a ‘ 
} I nese 
I in Pe oe ne Nc e Re A a a Rae al il a eh are a te asin aM i gh 
Bee al) at ani Al sare) CLOUD oMtOuUuse , 2 Oey wrap a he gee oe ee a i NP a i-#'s 
i 
' ig \ ‘ " ‘ - 
| em tet - 5 ner «4 pin) | gic apn utes) or Sig om eam.) dem om a ~ remy ete . Cine ” re Vi 
Miia Sh 90 se wes Sb BE of Sah a Pores) na OTN Gaat tap a Wee Sou Le wwe The Meee es “ - 
ti 
1 ik : 
ee rye ete ane IP PENS I oe EE PU Mee AN a euigoe ore ee ie an 8 
} cer OLAUNCil os, Gerendans VoOara Of alors 5 ae 
| 
{ 
al 
te 
lay ae Ye ‘ar i Capes bi gn ea eo os ‘ ae ie ad 
‘ans eo H Yr \ ie Tal an es mis vO 5 , 
\\ , Ghancellor), 01) ct City Sen00. Usscric. Nast a gg Die Wis a 8 
| 
Fay yee rs CUR BU  eU aay pea Pe ae ene ae ae ee cle iN ee heat 
i LO any) MA Skee te eG) ee SMG, "CONG SU MGI Se Cut eeu SooPilsa oud | 
\ 
a m4 
hom ¢ « oe wt o ae - ane Pe hoaaeet ~ ow + rac eee. y ~ tm - . ome 
[of Sevclenent 1S taim, acequave, nm + CEGU Ler esur OF Oe va 
| . cy ; ooh ee 1 5 q at pe 4 ‘ * ‘ igs 
ae oe fice Nes ye See ae ‘ ao lae n ay ry > f we “Fr i vw aN 
Wee OD Of Pans Neal so E€lLass, ANG SL.0UL.G we 2 hae oy oe Oy eae 
; 
' 
' 
1 hale anti A FAaRAY  tuAaerant A mA iy Oe me ie eon kn veri es ; 
(UOUrC, aa a Tindl GuUCrrentl Give UCG tans atte e i I AT a TD ol al os 
| 
| 
i| 
eet ae ab as ~ ean dt 7 g 4 yia*4 r 
}COrdicions of Sal StapuLlacien. 
\ 
i 
ii Vv A ar) ° An tnd kOe * . oe ‘ 
1 r raw ~ at r a im on es Sa get eee o 
if ave Aa RMCMUeY as VA aes 2 elacs Cii4ee bs buh ae Medley Gabe 
' 
wamawe retin Fm Be rh mv au’ en ae — iy aN ee ee ie eet 
Vo CUUOrCuUniG? CO oe heard with Prercara' vo Cull Cie EOC. Spee a 
1! 
Fi gm pt ~ eA #452 CeRAWI ati nn Cvs + os nF nie 7S eee “8 ; 
th Ved ine bie UCLA oL Ol. Of ooo u lO: OD ey Te La es 
i ‘ 
if 
i| 
tad area | a os fs eee Y) = ass bn y= +, % ca - Sem ped pt ce te oy coy 3s 
‘A & 


' 
| 


. 
CTs" 
re) 
S 
nle 
2 
€ 


we 9 4) ; = 4 ie) i 
QO ot > o 0 A} =e Cys ie 2 at L 
12> Q c! = = a > aot =I es cS 
a" = a“ o. 2) a a s3 fe 74 “4 ct = to ee ct os a 
3) , 5) 8 8 ee 8 : Ps 8S i :; 1 0 oe 
a : a a S 9 c +9 S re) ; 235 2 | r4 ae bo a wd 
~ 3 3) = Ds) ry oan rs rt M G $2 +s f = 3 Be | -t oO 3 a 5s 
c ) é. PB | ¢ < a pa te = 2s * 2} - 4 io] a | 3c oO 
2° 6 3 << ee ee ; = ‘ ” 2 : =. ‘ 
F ft. <3 S. t » Z ré “ 4 2 oa es t “) = 
: | S © ra = S ; ‘ . 4 1 oO “y =“ 4 a) Es {, 3 
& GC u es S e4 . eS = 7 ct yi Oo ax 
See 2 es 8 e, 2 ee Oe ee ee 2 he a es 
8 i> ae = a = = o) QO ti t: 4 = <3 or! ss ;3 
Bs " 3 ‘ a < t- cy S. = C = o& 4 a) a fs = 
oles os 4 << “8 =s = 3 : = ¢ z wt 23 ) 3 CG ") i= 
; 33 < = +3 at pa «ct ; Se ; = 6) u 3 
3 ‘ = _ 2) ri 1) ut Sy = oO . 25 ss Se co) he q) Q Fe 
p ‘ “ ee og + of C3 $3 @) Lar { 3 2) eS ‘; 6 i 2 t. 
te $. a 3 S a a ry c a ” 2) = i u ort os re) 3 © 
ae €) ed 4 aan] oO as cS $. a] ri eae Se Pa | = }> — eS. a 
4 23 Pe ) ? oO cB ws =“ ” = = os = S 19 q) 3 4 re] Be a vs 
SS i: a < = rt “ oO c ro) wt Sa fa = ri S. = a == cs ¢ Le $: 
SA ‘ 3 =; ci 43 43 *t3 = ct er a] cs G oct ot oN “44 s ri .7 
= GS J a) “3 t. 23 = = © oO “3 in) = = = Qo cS fu As “ ss 
i) fs = a pa) cs ©o - oO i) e : i as cob) fe oe 3 + 
oe 2 $4 UG ©) s & Be et ae bs os 3 “2 a ie) ot 3) Oo 
a me “ i Cc 2 C 33 cy $4 i> ef ite a Ga (3) vl 23 <3 
>) ue) et 3> hi 49 $. ih os 2) ce) = » be os (9) + cs 42 G & 
SG me] hd a S S S| Co. Sa ~ = 4 oo = Sa SN Q) 3) 2) «i 
+? c 3 as 3 <3 S o ce) ri re) res) "3 ra] 6. of ro) i @ ae . as de oo 
waa ca Q > i) (o) 79) © >? os Ne $: oO ro) <0, Le e 02 $s ort 
oe > vi te) C5) ” oO » Qa 7) vi ‘UG <i »p a o. “ 0 
$. te) 0 un © 9) Sa 5 ) = = a) et > = Si DY Se 2 ) ve 
Ss = ha c oO o oO & . ss @ 7) Q S Ais » a: 4 G b> s 
‘: & = @ ££ 4 ee eee - ek 2s S oa ee o- = ga Ss a <6 
o i) i> » fs » ‘> o re) Lar) 7B) $i S$. pS ei OG a 5 5 3 $a 3 
nN $. ad a ) 2) a ” ce) f, 3) eo) ° fie 43 od 4 ay - re) = a) 
ei 7) a ° n 2% Gs Gs = 9 oO st e 2) » % oO 2) { 12) o $s: 
— foe 8 a 2 So GG OO & & Ge 2 S fish Ss. 8 © Oo £ OC 
S) o cs 2 ® at 4> ce) +? 33 cs ‘ eS =e wo o ro) Ga aa 0) oct 
4 ae ct “a a ci re >. > “ Yo 0) es cS wH> = iE es A v? o +> 
= <3 o = ci i 73) >) $4 as = 7; = ee dh @ f: od 3? 42 ” re) & we 
Le) >) cs pe tis) G4 ci) oS = E @ x“ i) | oO Ss ie) & ‘ cs » Oo 
> = co QO 4 o 3 é ~ §& 9 fea re) Oo + & = 3 = 
c ¢ sr a) “oO - 5 «i 
C ro) ® cd © 2 Fone = 
o 
¢c 


pe ee 
> i= 
? 
orn 
a 4% 
. 
ha 
De 
ey 
ad ly 


cS i] 
” G © re) HS o * » oO : a) i = Qo Cc. $< : 
; os) = a! >_> oO 2 sos ae » 42 > 3: a) H a sS co = bs ‘ 
4 cs » +3 <; i. ss ~s re) ae 79) ws u i -~ = a o cs ‘.. = oO a 
oe) 4 f. rs) © » ‘: o 3) cs “ee o 3 = os o ie) a2 © aaa! io] 
be s - i *S 8 (3) cs ES & 1s 33] ” ” o = Vv is] as Sa vi ~ re) Fa 
+? iS) a -wi co) =) + i nO . 3% G4 =3 o Se e) | ro) w t » ce 
73 ¢ ea > pe $; oO od oO oO wa 2) re} re) e CS = re) (3) f. aaa 5 
S a Q. G roe) © wd Si os G& ica) G4 SE n . ¢ > ~ © cd i) pS Q = 
o3 i: 3 ue) ca) Re ee) A 7) 2) a eS = cS f. <3 Pr “4 
ra) hon) » fa uv t= o ie) a » » i 3 re a4 S) = Se a &. = q 
f a 2) Oo ° Q u o Sa F?) Ww cS 4 74 G 42 Sy) re) nes oO & oO 42 
3) 12 = >] mn = D t: 4 - Y © 42 3 = Ga c ~ tc v <a Q 
, el 33 ap * S aa] wi = sa “ c $e > f. 2] rt > a 
5 a $4 ag 0 3 es > G4 rt wo at Oo << ® im ® = vo Q s $4 v 
m 0 2) vt Se Se S Sa Go <i Sc. 4 (= ) : Q 2 ee, 2 ws o al 
Q. an @ & QO 3] ; ie) € (9) 24 SS > a= af ut a cy 7) re of 
Qo = ° <a Oo = 15) a? | Se oe $4 3 i. 3 +. 4 =. cs) 5 a <a 
Qo pa o in Be fa 3 & a = fo) = ie) w cs Ga st Oo Oo ot io) co A. ct <4 Gs 3 
a + E = 2 a o (e) 52) ce) a QA GH = c. ie) os > = = = ci » E S4 f. 


=: > 
- = > 
= 


| ra 
re 
her em fit 


a 
KID fis fc 


a 
be 
19) 


~ 


r 


¥Y announces: 


. 


) 
ro] 


2l4a 


Transcript of Hearing before Judge 
Mansfield, dated June 28, 1973 


4 


i} 


a? 
“~ 


15. 


1B 


INTTCYD Girrs ATs i 
ijk ee AS Bs Py a ee ee oS 


SOQUSRERN DIGZRaCy OF MEW YOs4 


a 


PAM coneree ccMm mer ermnimer * |” TN nin sana 


USTON M, CHANCE and LOUIS C. : 
WURCADO, individually and or beharé 
o£ all other similevly sitcaazed, $ 

Plaintifis, $ 

VS. : 70 Civ. 4141 

THE GQARD GF ZAAMINERS and T= BOASD : 
‘XS EDUCATICGN OF THE CITY GF NEW YORK, 
@: al, : 

Dezendants. : 


eee ee ee ee oo ee me mm me cae ie oO am 


ye Fro come TIAY ATR* Nord eI y=t 
OSECPE: HON, WALTER R. MANSFIELD 


SLIZASSTH 3. DUBOIS 
UIEIRNAY CROSMNBERG 
SEEFREY MLUTZ, ESQ. 
Aztorroys for Plaintiffs 
20 East 39th Street 
New Yoru, Mew York 10915 


HANDLER 


HATE, SCHOLER, FZERMAN. HAYS 
nt Board of Examiners 


Attorneys for Defenda: 

425 Park Avenu2 

New York, New York 
BY: Sag 2, 2CEEN » BSG, 

HOWARD A. JACCBSOM!, ZS0. 


NORMAN REDAICH, ESQ. 6 reste Counsel. 
Attkorrevs for te vd o£ Eduration 

xs) «LEOMARS PERK, $3is tat uae to 

wILpmation Couns: 


(Sontilnued) 


SOUTHER! O:STR'CT COURT REPORTS: 


Ui sie bad talc 
FOLEY SQUARE, MY, .LY. 007 = TELEPHONE: CORT!AND 7-4580 


ce ee 


18 A tee ale eae eh eet 


nl ioceteneensialeinemsemneentaiiieieeieametiedtaantieneesenaetticeen nena a etre ee eS 


. 


tes 


=< 


wee BS See 


a eS a ee 


Se ee Se 


<a. 


en 


iSO PRESENT: 
CHARLES WIENER (Pro Se) 


FRANKXLE & GREENWALD 
Attorneys for Couns 
Administrators, Lec 
$0 Eighth Ave. 

New York, New York 

BY: LECNSRD GREENWAID, 

JEANNE R. SILVER 
Attorney for Public 
Ji Gast llth Street 
New York, Mew York 

SEYMOUR CHAYS (Pro Se) 


WAVID SEELEY, ESQ., Dire 
Education Asseociati 


Tit COURT: Fo 
hear.nag is bela persuant 


june i2 directing tha: n 


nodD eT ta | Te Po | a Sow & » 
pede Mes OSG Seu LemMene OF & 


2l6a 


el of Supervisors and 
al 1, SASOC, AFL-CIO 


10011 
ESQ., o£ Counsei 


Education Association (Amicus) 


19003 


etor o£ Public 
on 


{page 2] 


+ the xecord, let me state that this 


eo te ete Se Se meena So et te pn = ti Ste 


to ex. order that was signed by me on. 


otice be given with respect to a 


le action bDetweer. the plaintiffs and 


the Board of Examiners and the cefendant Scxibmer, the 


Chasacellor of tae Ciiy Schoei District of the City of New 


‘/ 


SOU THER 


ony peer mare Sonatinas tes Ih adhe oa ttl 
CIS TRICT COURT REPCRIERS 


UNITED STATS3 CouRT SCusE 
POLSY SQuars, N.Y, ‘i. 


ye 


Oa TS.REPSCHE: CORTLao 7a5E0 


[pages 44-45] 
Pupiic Education 


£L8CCAELION, 


Sithiage nese 


tien bas appeared in 


sattiananc, Gut seecsse it was Leaxsned ¢! popoesition was 


* 


Lavied fxom o.trer crurpandzations and people who were 


mt aezotiatiors. i: don 


I:43eas Zor supperting this settlement. 


¥Yo:xx Honox’s opinion , 


with Your 


ion agrees 


ssoeiat 


fe 
« 


218a 


2 ee 


miments to 


ment 2p302 


‘ 
Be | 


45 
fh 


ote 
oe ek oie artes 
OE ee LN 


aR 


3 


% 


cing 


int 
tself has 


s 


2 


3 
2 


fe 


injumecions 


» 


“ne 


> 


(page 46] 


bes be 


* 


s5. ceric 


- 


gone eh oe, 


est) 


PLSLAMLN a 


24 cenhral appo 
: . 
ection 
$2": 
LIP apa 


Boe 


oY es 


S 
2 


adj 


2 


Rena 


a 


eHoRTas 
ai 


* 


¢ 
° 
2 
i) 
2 


y 


e of th 


\ 


w ES we oe 
ton Se wy 


<8 
“mcst 


om 
She So 


° 


SuIS8E 


Bee 
Sols. & 


~ 


2 ie 
2b Sie 


Sis eo rere et 


219a 


ction would be 


Li 


Meas 
ey 


* 


nd 


Wete f 


pet 


auzin 


wane 


30 
> 


ene. 


E 


have 


Wao 


nse and 


J 


- 2 


4 


oe 


i) 


beteal 
i 


Ons 


fe 


— 


a 


q 


rie} 
Se me 


Fe 


cae 


AD 


we ten ey 
Sake ‘an wtin hatha Soo 


c. 
AY 


foraces 


y 


a Chey *% 
[pase 49} 


4 


2 


99 


avn 
“eas 


-1..5 


yet 
ae eh g ee 


2) 


Py 


1s 
~ 


a . 
22 


fee 


* 


(4 


ee 
Lids te 


aS 


BORE» 


omen 
bee de 8 eee 


beards 


< 


sence. 


Ly 


cma mcg ey fn 
MA 


a Oe 


bf 


Sain oS 
Sean ehh 


e. 


Teen 


OT 


a 
= 


pa 
0 ee 


se qee 
4 13 


~@ 


or: 
ad 


Tak 


Cd 


Bete 


a0 


“4 


many 
tod 


. 


ct 


ar 
Go 


€ 
v 
re 


xt 


+ 
ae 
je oy 


220a 


eee 


ie rh me ty 


fod 


eal 


Paras. A we gd 
hors 


‘oe 


ehde ee he 


s 


“a5 = 
ND mee Net 


fe 
Lite 


L 


ola 


a 


rn 


ee? 


- 


ws Ca tay 
sno ob 


Vs be 


CG 


2 
“2 


was 
Vat abe ad 


Lopes 


oe 
to 


Satie: 


1 
' 


«rd 
im 


rs) 


<a 


eas 


a 
shipy 


nn 
25am 


AS er eae 


tote my le 


. ay 


bad & yes] 


et 
ed 


by 


Mw te 


St 


= de 
2 lac fotnte th 


mn 


Came2ncs 


Sad 
7 


2 caer 


yy 


E 


a) 
2 ae 


ce f 


C oC; 


On 
a 


el 
Oe 


.c tmeed 


why toe 


, fae ome 


. my isse 5 
& Seca 


5 


ee. ye 
Qiaie s 


esirable 


a 


% 
a 


at 


ads 
eae 


ye 


é 


<vEseect 


} 


oe 


a 


se oe nes 


h 


fj0orn in ¢ 


pare 


eterina $0: 


3 


| 


Cette’ © ited 
me 


is, repre- 
L=2 £O 
tails abc 


{page 52] 
th DuBo 
[page 55] 


ae 


a 1 


als 


2 
cethe 
Suid 
RED 
: CORTLAND 7-4580 


way 


L yw 
PRONE 


re 
S 
i 
ZLE 


Ht Oe 


“2 


>» 
2 


me Tey . 
toch 228, vx. 


“COLE 


a8 


meen bie 


. 
« 


ay 


ii 


PEST NS esi as et 


68 Po. " 


ene 


we 


222a 


eaecwu: Whiene O . 


Ie 


* 


nacgained back end Lorch, 


een as 9, ae ie ae * « » a7. 
yerzore the Couxt is wrevher the setrtlen: 


ba eporoved ox whether th 


S 


back to the seting system and Ciretlac Ne, 


ia 20 way that it would b 


modiftic 


el pe awe tee 
pbtetsls My ado Soe 


aad something 


have been 


3 
pe 
+) 
id 
tt 


he guestion 


2 setclement 


e £ei¢ co sav of 


* * 

{page 57] 
stion, I submit undex 23-E£ the 
cved. That there heve been no 

that might be relevant to Later- 


ere yvaised wrich in any way indicate 


im the best interests 


At ee ree eee oe 


sO oo nent eS SE SEOs RANTS Oe nein enceapeins + 


: 
t 
‘ 
H 
‘ 
{ 


ZL think that sinse ~-- weil, to bri-<ly summarize, 
cithough ii: was iealt wic:, ceally, in the proceedings leading 


« 


bel % ai ane  } «» ii 
bub to brietliy summarize 


Tm a 
eam 


best interests 


te be in 


nd 
i 


n1é 
if 


~ 


nich 


is 
hy W 


~ 


exsconuel 


w quai 


p 


-e Licensed a 
"2 


may have a 


rsomnnel, 
SA has raised 
lement j 


& 
fe 


moses for t 


w 


QF, > 
¥ 
ving wit 


EVES 
c 
iat 
ne 
- %, 1) 
Ve MORcns tr 
GROW AD 


A 
. 
— 


cane thi 


a 
2 
er the 


- 


T HOUSE 


ae 


“ 


@ pr2ser 


Me 
“ 
if 
tus, 
WuR 


att 


4.2 


o 
&, 
$3 
% 
ss 
9 


’ 
* t 
Ay ee AL a 


le 
“te 
ie F 
no 
Pod 
~ 


wet 


"> 
vt 

4 

A 


we 
ee 


fre 


atk ke 
=> STATES 


[a 
iv 
’ 


LIN 


-, 


Cone 


ae 
w 


int 
wid, 


= 


a 


a 


sens Se ee 


n-59 oat Lf ) 


’ 


224a 


integrity of che Boaz 


The OSA ané others say that hkecav 
in the compostiion sf che Board of Examiners, 
& the settleaent 25 sexshow suspect. 
to make 1t clear tiet <:.ere is actaing 
im vinieh the settlenens was arrived ac cz 


OO I ere x 
SUT MER CNSTRIC] 


a hea te 


FOLEY SQuaRS, N.Y., } “2. 100 7 


‘ 


erie es Hs 
whats * 


wid in am wey semcii: wewbers .  pliicidtie’ class. 
Phe satiLenen 14OGLG SLES EL I7ice en equa 
Gioerimmicy Eor appointment to eli nor--lisensed bute qualifies | 
‘ 
GMALGABE2S » 
* * * 
[page 62] 
Zo will calk about she questions os tae integrity 
o€ the process by wnich the setcleneni: was arrived at, cr tne 


se of the change | 


the validity 


1 think it is important 


ixmerever ehout the way 


QEPASTES 
Te TES COUT aCuss 


TELEAsoNE: 


suistect 2! 
“Dass be eke be 


cot the 


~ 


2 


225a 


RaAoMLneryS 
Piaintizes he 
cCirmazt2 Ssoarcd. 
Of Zuaminess 
menvers camnak meen the Noexd f Examiners is not 


eee ck) we 


Ry 


ane 
it hed 


Paget om 


ee ee aot 


Say. juctose. 


yet ee ee eS 


this 


Ite is endemic 


‘ » 4 
eytee - meee . ps : ony soa de 
OoIsactLusal syste 2s We ph Kot m tne Lest 


we heave been 
begirning of 


2 yeare to-vyear basi $s 


en ae ee oe ee 


a Newent 6 AI FF 


the deginaing snis LavsulLt, 
igi Ris) COURT REPOR ERS 
in TO STATES CGURT HOUSE 


POMS Baete, 0, BL. IC? | TSLEPRCNE: CORTLAND 7450 


~ 


a4 


eld 
we 


Soe 2S he Rt 


or 
PS 


daifevent tires with 2a different sort of animal. 

RY aMinexs Lusved only one year 
Eeom the date we brovwgnt the lawswls and no one raised any 
eigument that because three of its members were old and on 
kha wey ¢o retirement we couldn't Geal with that beard or 
i eouldn*t defend the lawsuit, 
auvexrse Antersst 
THE CCURT; ZT Gon’t chink you hive to spend much 


tome on that. I nave witmessad enough of this te xecognize 


2 a0 have this question in my mind: The conceot 


ni competitive excuinsnious, woleh has been in existence for 


as 


any years, Of ee wee assumed cix.t the elighole lists o: 


Ve SOLE soiree For appointments, and 


WOW, We fave an intecim proposed system where, 


pending the developuent cf a new examinacion system, you are 


ia effect trying <c semedy seme of whe unfortunate ccnse-~ 


3 
Geseribed as = kind of nypric., aa Kk see it. It is an 
J ? 


7 id 4 er i fon ay se 

Now, the guesticr., of course, taat has concerned 
ene T ehint Vv 5 = e th2 1 
we, end i think = mentioned. scmeiaing abour this ic my 


SCUTNEEN CISTRICT COURT REPORTERS 
UNOTHS STATES CourRT House 
POLE SCARE, §.Y,, NY, 007) 0 TELEPHONE: CUR TLawD 7aSaQ 


A ee ee a ee meee er et en 


acl ee 


wy 


227a 


‘ 
‘ 
t 
* 


route. 


tion 


A 


eat ey 


etd 
o> 


‘ 
: 


4 


icoaticn. 


caif 


bead 


Oo expec® 


? 
~~ 


bel stic 


5 
A 
i 
¢ 


iy 


te 


COURT 


Cr 


i7ED STATES COURT HCUSE 


t 
‘ 


R 


<n 
-iv! 


i 


¢ can 


proce 


. 


me 


ARAL 4 


; eLidey i eens 
et vere oh tk tee bale -~ & A, wee 


Suily ccrmed onamination 


A Sod, eye 


+ | tite ey aye . a 
aC Ena Laat cucce 


* “ en 
on ed mw dee 4 a0 a9) 

438 c3CGL & ao OL Snou. 
? 

anaes mayan nae ~ 

lh BI <. 3, 3.62 Cea «= 


pyrene ON Dp osm “ 
wes aid Sake! wo wi toile Ld teh Se 
1 +*howe ere powtta: o—} 
A viet ee oe oe ne be rte whats 
at yee rice Wms ae 
we a tee ee 14,6 4 emmet h nano ey Lh se mt 
. Mai " 
hala j 3 eed OH 61 rho HE 
hes 4 ae ee | 


peo jot omen > r | ‘ 
‘Wikweeewe wa CO ais 


7‘ nen tm + Si ay rn 
1 3ho Aetl © SORSLC ALi 
ae 
iis ari Pee Been 
is@ and delay. 
* + . eo - - - ~ 
2 ing SO ie t3e6 Gcle of 


a 
ee his 


‘ne lists. and eve p7os: 


er ee yr eee 
Sou leek Spans Cle 

pee Cees so se (7 o on te ~ 
NE Dae f Set he sow House 


VARS, N.Y... (O07 TELE 


Vet & 


to cox 


or 


cu 
ta 


a i a A 


ng svstern 


HONE: CORT!_and 74580 


| 
. 


re c 


<— 


Peo 


“*9 
de Sees 
By - ss 
se aie 


¢ “ 
&! Swe 
5” “~ 
\ « ater 
4 mom. 
‘ whe 9 


i OVE ie $ 


te 


o 
~~ 

ates " lt te 
Ne a ‘et 


a 2s 4 settlenesc, 


229a 


seat bla Sar unis Gaunt Row to ory 


ua 


eo Ue > 
dais @ 
dye ge tm be 
mee yhew o 


' ~ ‘ 
eam ve A oR 2u.SK OF ce. iW 
. e aa Pa Aye ~ % ~ te Ss estiAd rf 
LS 48 BOOP tar kate cee | See Ses | cae 


it is not tne 


Qiy “LCL Y Glries an 


o38 ee pee 4S Be om? “~ 
é2ckieuit problems 


she Beerd Of Zutcminers ana £or each 
ed of Traminers. 1.2 one has any 
gente & perfect -asolution of the 
\2 a8 °S Bltercitve te & .enecny 
sorb city of -:403238 was ia doubt, 


an/ 


we 


eS eae aces es eee 


Oo = Ca 
Qa w - a8 os 
’ cd J r4 o Hy - 2, 4’ A G t Q: 
~e " w ia 3 io | 1a ort ~S sw | . oO wd £ Y § Py 
ret . = ou ot q G so a a o G su g ord " - Q 
ix Qo el 4 y au rf = ts a M } ort s sd 
a 4 ue - ret 1; Q = a 9 u a Cc a4 E 
M o on “) ! Le - oO rel 3] ord 7) Pa Re) a a] a 
Ms uy et ut om rg = r o to, 2) | a fJ oO 
a nl BI) a] 1.3 = m “ v a Ps a f ’ § 
* ad os g ‘r "4 vt Ww wu o sf > a «a nS ° te rt 
60 2 4 is c Q 3 re) G a re Q : & oe + Gy CG 
a €¢ ao o Ww ve n “2 «2 = S « = 
of oo UF 3 a os ry eS wv rae G a ° 
g *3 - ‘ 5 4 ty at eps? -4 a u 4) u t Bi Bo $e 
os a ag ee v) re 3 3 .? < 03 @ t ” «4 : : 
fs 7 6 2 ‘2 u td x 2} bb S < fh, ae U th oar) Ps t- 
Pt a Ae) wn er a an owt aa Py 8 Y oe 7 n 
“ ~“ ts = i) ‘3 : GQ ba) a Fy Ge «} ie ‘; s3 *%) tes tt 
“3 2 0 ba] ae | we = a uA H Pies is r3 > ne J 
t ty 4 us ros es cy i 2 a eo ‘> d= uO a ¢ ot oo oy ot 
0 a ri 2 a Oo 42 he 3 7) a) -4 St ue) Bae 7s wm 
: o Y 2 j u a a G tf Us cet 3s f {3 ee 
“J “i CC “a 4 2 & 8 . 64 2 2 2 2 ; 2. 2F 
He a cn - 23 t 2 4 end om) 43 x @ ! > c aA. 
+3 u : od ci] rei wt > tied — i wi 
~ Q a 2 ¥ [ 2a = Ss | = = : : % 5S 2 
2 es me od co ny a 3} WwW xi: oe | ar} =! 7] 3 re x 4 
“3 ) 49 4 “ 8 me tol os oO a 2 at Phos 
: e a a a G me ae n e ee io “ = wd 82 
5. ~ a 4 : $y re a 3 & ot 3 oe ee i ro 
G 2 ~ gy. rf = fe 5. f3 2 5 A - 6. ww <A - “A U 
" X » el a3 ert “y . v A c " << -? t+ no ) 
} * “ aa] ’ ” : 13 vt > 2 a al o qi  ) = « : y= €F 
: tt eo 2 ¢ ™ 7 a t “4 c! as = ve} = “. te v-} a4 bedee 
=} a ‘ tS e . : ra - =< a ‘ 
ye nt tc “ z In oi : .* ; - ss : ‘ 
e ' vt i; a vf - ’ %) i 3. s . a ‘> trl 3 te 
sy Oo a af i} ) AS ei : © 3 ~ 4 ii {3 cal eo : 
c a] a i “cl r? +} *2 ist v4 t} aS $)5 as uy ti ty = : 
‘3 w out "0 =~{ it as aa nt a at ] 3) 14 i a) Pa . 
v Q 3) ' f. at ar wv -- oO ut 33 : es <c jr i 22] > uy 
ae #y ry # <4 en GS att ny Pm . fe} Fed 3 co i z 
te re “4 : ’ : = es » ; Ss ‘5 & Y 7 3 
v 3; a oe) w ; Ss : 3 2 ) 2 f: e ‘3 <s 
a ois a os at % = et 4 | re) ha) : u pe 
* 4 ort oO tS = ened ~ as n t wH a — 5 a | * 
“wy 3 oa : yet ot 8 cS 3 Sa a a 
i 33 rel © 3 ot a g ey < + w i 
ey E. S - }O 3 i? r a S Ly fz) of <z a o 
‘a ce | a] Qo ¥ it °% 2 ri o 2 2 3 ae o in 
: >: ‘ : ~4 > re ~~ des ; fe a 
¢ 32 4 | 23 “3 . < - e =: 3 : 3 
° ert 2] v ef se 2 a Re 3 we “& 23 
= et he fc m3 3 sf £2 a yy a ¢ 
-! c. Q *! if 3 = n % a a) a) ” ¢ 
wa onl #2 ts | a : =5 . 73 & @ tT, re oe 3 
wet ts : t3 ft 3 BS) ra > oo c} o o ) Fe ° 
: . : ¢ J ; A & : ; “9 c & = 
is *. ; ix - ar *s : , ea : : 77 = - rs : = ga 
-<s - - sad - = “.< =% 
” - * t .* .: : 3 3 ‘= 62 33s <3 ne ‘ me s E ; 


> 


79 

a 
wr 7 4 - * - eee : . 

‘ a. . - PF) » s L the ' - . fy - A Smt Bee cd wf aac 20° ~ 
231a 

. ~ « 

oviseinala lise, 7S piutceie ¢ Orage, who ste sexviaz 
° - - ie ny . . 
". - mos - ~ ~ .i* 4 ns a +< 
h:8 iit Sess Ey fe PRIS tS C79g RoOnings ta tx 


igi, BPassed “he seuclsation 


i3 
= 
my 
| 
} 
4 
t2 
ts 
J 
=) 
G 
re 


“ y , ee - “es . a ona ~ a0 
i “NCS i e. 44 o wets ° : ¥ r . am . 
ao, Oy | i2oo Me (ee he w on bs J Mi bi a WME SM ip se ola se a a Ena 5 CASsc* 
: ve ‘ a oe ous ah cot 17 F immanent inieue® c ' 
Da evel) At Ws. Sa 1 a ee a AS et: meee ee SOOCAZalTSas Pat @ 


. es y wi ae ’ is se or saline pitt snap ged ans 
ne of | Sea: taese cette stoup of ectires 
Oy: ra eRe er. GVA G3. 1ave arozarec Cr 
* +? ne a 4 nyo - 
“4 Foe e Sai a Qe : w= os ou @ 
~ . os) ° —— 
uth, CS wo i tie. sla Se RRR OTe Lee chap al 
‘ we - =. “~ ° a? ~ eam “nr 7 fo OT aoe 
ont Nee & > = 4 * ore wba a Tee SY pe woe atng we 
c e 
“- v y« 4 et alin ~~ | 7 ~T. = Ag ~ 
36 r, ’ K oe a te S DO SA Se) Sas ERS 2 ina ©. 
PO « - q 40 7 ite tes ce - 
o Dah) ScRotimde® r Pn A kG, A ip 2 L, Sue . 735 
oy * wn fie ‘nw \o ae m = ~ *« mie + shy ee a qa 
\ Shaded Y Rs ce hk, eR . yee és é At i L3 
| 
\ : es “ ’ im . 
’ . - “~ * les seyyete ym bg fe 3 te 
oh tn i es mn Font Lg ly His STA ee L  lde viet guste Ct; pe Wen a Bs de 
ET ee i MD mt Tle. " ea eu nee : » rm 
Tec, OL GARI. Se Mle ety TOUS ee! Beek te Ips or io see 
j - « a72¢ *. te ra eee = . subste2 an 
waPee Q2x e SUS i CES. We Lee 3 SCE 


i tial justice and 


ine is, i worst Like to uas “eo cest the question 


iment on Peeceior °. rec sae 13 an acenuete 
die Oo ee es 
MSTHEQS O SYR SY CURT BE 2CR"ERS 


ates, & x - ete Ph sga es a Pe 
H wi" St) S ATES UR T MCUSE 


i Fowey Sours, n.,,87 07 Te cencne: COR iano 45M) i 


SFe oS Sk SS SS 


Teeek 


spresentasion, 


suersuant te Geccian 95 oz 


‘ire power to function as 


board members, they entered. 


SoC, ye ’ Ped ¢ 
raeie power to have 


GU@StLETN. 


proce 


Your Eoner ase 


and 2 


SG 


SOUTHERN © 


tind Si a 
Gas vane 


poard members, 


Your gonor will under 


ive Board of Exar 


74 
enaminers appcinte 
law. They nave 
‘They £unction 4s 


ons and I think 


the Beard of Examiners 
2 end o£ the case, there 
the parts of parties to 
stand, in any 
Party, and certainly «= 


ners is 


vi.vse chancss oceur, it contemplates 


So that 2f there have been 


viners, I think that 


ss under which we are operating. 


point up a vroblem which will have 


say this sot because I want to 


wpliente owr life ia connection with this stipulation, bur 


ecord indicate that at such point 


egreed on a new examination 


AOTC, COURT REPORTERS 


{iniTes STATES COURT KGUSE 


FOLEY SQUARE, N.Y., H.1. 10007 


TELSPHONE: CORTLaNC 7-4EQ) 


4 


% 


te wmaee es ook ., 


an mete wet 


Pe Became, 


= 
~— 


(3 lea 


= 


« 


ef 
as 
w 


3 


pa! 


£5 


. 
ty 
3 ~” 
m tel 

y 

Ee) W 


ao 6 
sy 


hat 


<5 
, 


e 


n 
© 
w 
Y) 
omg ia) 
C3 J 
oY 
ty iy 
y S 
fy 
Oo 2 
tJ 
ao Q 
: et 
ft oh 
Q 9) 
wn tre] 
Q sind 
—? 8 
hed a 
Q 


eontrol 


rg le 
pete 


ize 


agree 


x 


~~ 


a 


i3 


» 
* 


read OE 


Pi sll 


ae 


wee 


pe 


fs 
Nv 

“a 
ue] 
rot 

2 

= 
4 


inducement 


wes 
AG 


Eore 


arance be 


apPe 


al 
Caw 


rat 
< 

t 

pe) 
or 
> 
ke 
42 
we 
th 
© 


manent systen or 


yar) 


Liar Oo 
ee ~ 


Cry 


oo 
4 RE 
~~ 


ms 
2t 


CORT 


ry 


FOLaY Souars. \Y., 8°", (0007 


TELEPHONE 


sn) 


ROR OL eR ee ree eee meee mem Me hem aoe mene nee caw women Por 


Ss 


ie 


in 
SOme werrie 


« 


modi 


7 


ons being 


done 


Sue 


Foci 
we 


ce 


2, 


i 


came from 1 


50 
u 
nave 
ary 
OG 


Let 


at dee 


c 


“0 clarify somethir 


arora 


3) ¢ 


i 


aD 
Ey 


en appaoin 


EF 


« 
< 


co 
aw 


4 
Ls 


Lac © 


a 


£ 
i | 


Ox 


64 5 
to 5s 
ave be 


* 
oi a 
bod, 
ge ee 
a 


- 
ae 


we he 
en ie od > 
men & 


° 


ace 
sore 
dix 
le ti 
2 ele 


el 


3: 
i Py) 


“ha cy 
peca 


ng 


nCse@ actz 


ow 


TES COURT HCUSE 


> 
4‘ 


cs 
. 


ARE NY. Nv Ce 


% 


ion. 


1eAE 


Cc 


br 


the recer: 


oF 


~- 
te 


L 


wol¢ 


i 


a 


2 One of your 


a 


> 


RE 


2 


ies 


“a 4 


that 


aS 


2. Jom 


. 
14, Ne 
mo 


i 


& 


GE 


NS 


fa 
43, 


-, 


Wks ss aw 


wes en be 


z 


erage 
24s be 


Ww 


<= 
ee 


er aes 
we ee tae 


se ey 
we 


an ino 


i oug, 


f 
oo Soe! 


tote 
mee POLES 


X20 


a 
c 
ae 


5 


a 


eC 


ent. 


> 


aa 


5 


ificat:.on of 


Ls 


ned 


ee 
pa 


1 
tr 
>f 
oO 


judgm 


ca] 
we 


wit hte 


syns het 


i 


a “? 
RS oes te 


2 


2 $9 that 


te 
& 


a 


to edopr a fi 


: c 


Seen 
1D ln 


- 
w 


de 


end in six 


 Gik 


de 
be 


“2, 


os 
Ba ed 


fafa me my -, 7 
ftleneant, would come 


m2 to the Court 


nS Yahkher 


igs 


ce 


he 


& 


ix mont 


isnal gs 


ceca pollpoge i 


3 


ties to edopr 


a0 
Bz 


— 
"e 


va ~ 
Lave: 


wea 


ir eA 95 em ae 
Habel Pred ' ERS 


tee sy 


oN. | 


Pe ae 


— 
we 


CLES ERE 


NO 7-458 


- 
4 


PHONE: COR 


Wed 
ies 


an aud 
Abs 


% 
‘ 
: 


GARE, MY. AL, 


aa 
oe 


aad 
7 


Pot 


236a 


78 


“ery ssanination proce due. 
ee This’ 2.6 ene n= the Beard o£ : 


' +7 nao Ta hae ay eee te + . i i ae = 
HAiuectLlon, wo stvorigiy opposes Lnnent, because chis 
; 
‘ * ~ na if a Pei ae iN Sa H 
(fh (SECVIM PTOCECUge Ci 22 a Peohianer.. Crotsduyve. } 
. ' 
” t 
Oy wie hewn Canes ra Pee ey al vosit on of i 
200722 3 Wii Ce a ee oe Oo a, oe AB isls ~ Fle Wao wl Oi + i 
{ ¢ 
: 
, 
he 2 ‘ : 
st se% 5 oom : ‘ 7 . tate ry fe oa Fy ae lf AE ey einen cee My: Ai |) apni fal 
' ie Board ox Mducatiom <Lh2t cits sectlemer? violates the { 
aon j 
’ SAMA eis eT ee a Wane or Me Yael PRG ge ae, ; 
‘ POA e kt eon ev Ronan, Sia ee) ata CC late: See MERRIER { 
Ba 
* j Neh ao ra ey Aad is ea sie Peat Sn : IEA eats Hel hela ae iin 4 ee : 
, | BECWSGe CaaS Gh SCpola ire nt 2a puslie: sevsrse shall be Sasec 
k 
HW? ¢ ean Help sau ie 9h nist pee | SS men! ao ee wastes ay thy 
GIG MELL INC UB egs (Io Fe Sseccrwtairsd ha (ae as Peete lons oy 
4 
t 
.,. 
t M ‘ P ha - m ‘ i " 
Hh —- " - 0% ~ 5 we ~ - . -“ - wnt Pum om 
CNEMLNGACZ moh © Ly Sesh pa ed Tessar ap aie pe Sagal ty wera tect ve £3 ae SS to te ¥E 9 : 
ij"? 
Yi Jes tee a Lee = ese | ie) ae CS be -+ Se rae ola Py sg de 
; weercly tha Coure ex wvosels of tha State of New York in 
i 
; 4 ie i Pere ae a ee Sig ny Ri. ie Se lo a 
Une 3 S1ISGR Lasse OF = ph Se aN Sl SE Par | Beacd Bs BUUSBELCH Cae 
°° , 
. Tye 6 ke a i yey dee “} hot: nen’ ax a) wt Fey ae 
PL Sais LE gM ra SR AA a PSs Ce les AtCed Cue .2cc t 
me, 
Jat, as Wye 3 ‘~ tes ‘ cant sey es a os, es 
eae Wenca C2levmaine merit and witness are the , 
ba 3 
» toe ae ae 6S pat “mssen ot ae ONS ~ : MDa tei ae i “ eno Gee 
wiley 20625 20D vemure anc. azeens<e énid tha: in acting position 
i 
ee ge Peeks 5 el ee : 
4 eammet ripen into en; sort of permenent vosii:ion, 
i ’ 
act 


; [Transcript ends on page 
87 with index] 


237a 


Affidavit of Harold Siegal, sworn to 
July 3, 1973 


UNITED STATES DISTRICT COURT 238a 
SOUTHERN DISTRICT OF NEW YORK 


BOSTON M. CHANCE and LOUIS C. MERCADO, 
individually on behalf of all others 
similarly situated, Civil Action 
70 Civ. 4141 
Plaintiffs 


~against- 
AFFIDAVIT 

THE BOARD OF EXAMINERS AND THE 
BOARD OF EDUCATION OF THE CITY OF 
NEW YORK: 
GERTRUDE E. UNSER, individually and 
in her capacity as Chairman of the 
Board of Examiners; 
JAY E. GREENE, MURRAY ROCKAWITZ and 
PAUL DENN, individually and in their 
capacities as members of the Board of 
Examiners; 
MURRY BERGTRAUM, individually and in 
his capacity as President of the 
Board of Education; 
ISAIAH E. ROBINSON, JR., individually 
and in his capacity as Vice-President 
of the Board of Education; 
MARY E. MEADE, SEYMOUR P. LACHMAN, and 
JOSEPH MONSERRAT, individually and in 
their capacities as members of the Board 
of Education; 
HARVEY B. SCRIBNER, individually and in 
his capacity as Chancellor of the City 
School District of the City of New York; 
and THEODORE H. LANG, individually and 
in his capacity as Deputy Superintendent 
of Schools of the City of New York. 


Defendants. 


STATE OF NEW YORK ) 
) SS.: 

COUNTY OF NEW YORK ) 

HAROLD SIEGEL, being duly sworn, deposes and says: 

1. I am the Secretary of the Board of Education 


of the City School District of the City of New York. 


2. This affidavit is submitted on behalf of the 
defendant Board of Education of the City of New York, herein- 
after, the Board, to set forth its opposition to the proposed 


Stipulation of Settlement in the above captioned matter, whic 


om ad to this Court on or about April 2, 1973. 


3. The Board of Education is opposed to the , 
39a 
stipulation in its present form as a means of resolving this 


litigation. The Board's réasons are twofold: 


interim procedure in lieu of the present interim procedure, 


Circular No. 30. 
b) The stipulation appears to violate basic State 


constitutional and statutory provisions which need not be 
violated or vitiated in any way even if the claims asserted 


in this litigation are correct. 
4. In respect to the first reason for the Board's 


a) The stipulation provides only an additional 
= the Court is respectfully referred to Schedule Cc 
annexed to the stipulation, Special Circular No. 30-1972-1973 

entitled "Regulations Governing the Assignment of Acting 
Supervisor". This Circular and its procedure was issued to 
meet the need to appoint supervisory personnel during the 
|pendency of this litigation after the previous procedures were 
temporarily enjoined. The Circular provides the means of 


selecting supervisory personnel for appointment to both 


Community and Central Boards. It does not have a fixed 


termination date, thus the procedures set forth therein are 


operative until this litigation is terminated. 
5. The Circular resolved the serious problem of 


satisfying the need for qualified persons to be appointed as 
acting supervisors during the pendency of this suit. The pro- 
posed settlement merely offers an additional alternate "interim" 
solution. The stipulation in no way resolves the merits of 

this litigation in that there is no provision relating to what 
criteria and manner of testing for supervisors can be followed 
in the future. In the interest of an orderly administration 

of the New York City school system it is imperative that any 
settlement of this action promptly set forth the procedure to 


ibe followed ye - ¥) el: 1 eemec ane i 


re 


ee ware 


240a 
stitutional requirements. The lack of such specific hiring 
standards fosters confusion and divisiveness in the school 
system. And, the transition to a permanent procedure ne-~ 
cessarily becomes more difficult the longer this interim pro- 
cedure is allowed to continue. In addition, the proposed pro 


cedures could continue in operation for an inordinate period 


of time. Indeed, the present interim procedures have been in 


effect for a considerable period. 
6. It is true that the Court in its memorandum 


dated May 21, 1973 directs that the following paragraph be 
inserted as Paragraph II, Section 1 of the Stipulation: 

"I. Within six (6) months of the effective 

date of the judgment entered pursuant to 

Paragraph IV hereof, the parties shall either 

agree upon 4 plan for a permanent system for 

the selection of supervisors within the New 

York City School System, or any party shall 

be free to apply to the Court for modification 

of the judgment." 
However, it is respectfully submitted that, in fact, the said 
Paragraph does not establish a firm date for the establishmen 
of a permanent system for the selection of supervisors since 
any party can apply to the Court for a modification of the 
judgment. The Board of Education believes that the establish 


ment of a firm date for a new permanent procedure is essential. 
7. With regard to the second reason referrec to in 


paragraph "3" of this affidavit, the stipulation appears to 
contravene a legitimate state policy i.e., that appointments 
in the public service be based on "merit and fitness". Re- 
cently the Court of Appeals of the State of New York reaffirmed 
the need for examinations which determine merit and fitness 


prior to an individual receiving tenure of license in the 


New York City School System. (Board of Education of the City 


of New York v. Nyguist, 31 N Y 2d (1973). In that case Chief 
Judge Fuld looked to the instant litigation as a possible 
source for the emergence of new testing procedures for super- 
visory personnel. The Board of Education shares that hope 
and is willing to work towards such an objective consistent 


with federal constitutional standards. 


It is clear that testing per se is not the claimed 


wrong herein but only that the nature of the tests heretofore 


given violated plaint‘ffs' rights. Thus there is no necessit 
to completely apandon all effort to devise a test that meets 
constitutional standards by which permanent appointments can 
be made in accordance with the state's policy of "merit and 
fitness". It has never been argued in this case by plaintiff 
that adherence to "merit and fitness" principles of proper 


examinations would violate plaintiffs' 14th amendment rights. 


8. In conclusion, the Board would find the 
proposed stipulation of settlement acceptable if those 
persons appointed acting supervisors prior to March 5, 1973 
would come under the terms of the stipulation for permanent 
appointment and licensing in accordance with the procedures 
set. forth in the stipulation. As to acting appointments made 
subsequent to that date, the normal "merit and fitness" pro- 
cedures as required by State Law would be operative within 
the context of an examination procedure that meets all rele- 
vant federal constitutional criteria. A further proviso would 
be a more definite assurance that the construction of a con- 


stitutionally valid examination would be completed within 


*. 


the six month period suggested by the court. The date of March 5 
is proposed since it would cover 442? those appointed to acting 
supervisory positions prior to the second semester of the 1972-73 
school year in accordance with Circular 30, 

In summary it is the position of the Board of Education that 
the stipulation does not bring this case any closer to the final 
resolution that the interests of the school system demand in terms 


of appropriate examination procedures. 


Sworn to before me this 


3rd day of July, 1973. 


JULIUS KAPLAN 
Commissioner of Deeds 
City of New York 2-1760 
Certificate filed in Kings age 
Commission Expires May 1, 1975 
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| Opinion of Judge Mansfield,dated 
duly 10, 1973 
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UNITED STATZS DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


BOSTON M. CHANCE, LOUIS C. 
MBRCADO, et al., 


Plaintiffs, 


~against- 70 Civ. 4141 


W.RM. 
THE BOARD OF EXAMIBERS and 
THE BOARD OF LDUCATION OF 
THE CITY Of NEW YORK, st al., 


Defendants. 


ee 


Elizabeth 38. DuBoia 

c/o Legal Action Center of the 
city of New york 

271 Madison Avenue 

New York, N.¥. 10016 


Deborah Greenberg 
10 Columbus Circle 
New York, N.Y. 10019 


(Attorneys for Plaintiffs) 


Kaye, Scholer, Fierman, Hays & Handler 
(Attorneys for Defendant Board of Examiners) 


425 Park Avenue 

New York, M.Y¥. 10022 
Saul Z. Cohen, Esq., Howard A. 
Jacobson, Eac., of counsel. 


corporation Counsel 


(Attorney for Defendant Board of Education 


Municipel Building 
New York, N.Y. 10007 


Leonard Bernixow, Aasistant to Corporation 


Counsel, of counsel. 
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MANSFIELD, C.J.-! 


Pursuant to our order dated June 12, 1973, public 
notice having en given 33 provided therein, ve held a 
hearing in accordance with Rule 23(e), P.R.Civ.P., on June 28, 
‘373, for the purpose of determining whether the proposed 
3.ttlement of this action between the plaintiff class and the 
defendants Board of Examiners and Harvey Scribner, which has 
been incorporated in a stipulation filed on May 21, 1973, 
gnould be finally approved. Tentative approval had been given 
by our opinion dated May Zhe ote 

at the hearing there appeared, in addition to 
counsel for the parties, Charles Wiener, 5rO 3@, 3@ymour 
Chay3, pro se, Leonard Greenwald, representing the Council 
of Supervisors and Administrators of the City of Néw York 
("CSA"), Local 1, SASOC, AFL-CIO, and Jeanne Silver for the 
Public Education Association. 

Mr. Wiener, who has been a teacher in the New York 
City public school system for the iast 19 years and has earned 
several teaching licenses through the examination system 
administered by the 3oard of Examiners, 33 heard in opposition 
snd tormally moved pursuant to Rule 4(a) (2), F.R.Civ.P., tor 
leave to intervene in the action. Mr, seymour Chays, who had 


passed examinations given by the Board of LGxaminers, was also 
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heard in cpposition. Hr. Greenwald was heard in opposition 

and informally sought leave to intervene on EF: TSA. 

Counsel for the plaintiff class and counsel for the Board of 

| Examiners were heard in support of the avplication. Counsel 

for the Board of Education expressed opposition limited to 

- the grounds already summarized in our May 21, 1973 opinion. 
No paincipal of the plaintiff class appeared in opposition to 

- the -roposed settlement. The parties were given until July 6, 
1973 to file any further supporting or opposing papers. 

aS In addition to papers previously filed by Messrs. 

wiener. Greenwald and Chays in opposition to the proposed 


settlement, we nave received and considered the affidavit of 


Harold 3iegel, Eaq., on behalf of the Board cf Education, 


dated July 3, 1973, and the letter of Kenneth J. Bialxin, of 
the cirm of Wilkie, Farr & Gallsgher on behalf of the Anti- 


Defamation League of B'nai Brith. 


The application of Mr. Wiéeny te intervene is 
x denied a9 untimely. Although he learned of cur decisicn in 
the summer of 1971, his firce application to ‘ntervere, which 


wag mage to the Court of Appeais in pebruary 1972, was denied. 


Pollowing its disposition of the appeal in april 1972 he made 


ee no further application to this court until the present one. 


: 7 The applications of Mr. Wiener and the CSA to intervene are 


-3- 
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denied for the further reason that the interests of the 
plaintiff class are adequately represented by the existing 
parties. «0 formal application by the CSA to intervene at an 
earlier date in these proceedings was @enied on Octcber 26, 
1970, in a decision holding that the CSA, as collective 
rargaining agent for supervisery oersonnel in negotiations 
for salaries and other benefits, was not authorized to 
represent its members with respect to examinations for 
licenses and had no recognizable interest in the subject 
matter of the action. CSA's present status as collective 
bargaining representative of individuals who have been assigned 
to acting supervisory positions does not in our view give it 
any greater interest in the subject matter of the action. 
after thorough consideration we are persusded that 
the stipulation of settlement, which represents 4 hard-fought 
compromise between representatives of the vlaintiff class 
and the Board of Examiners, should be approved aa an interim 
‘precedure in the best interests of the plaintiff class and 
of the public school system as a whole. we share the hope 
expressed by the New York Court of Appeals *. Board of 


Education of the City of New york v. Nyzuist, N.¥.2a ° 


M.¥.LJd. Mar. 12, 1973, that a permanent examination procedure 


meeting constitutional requirements will de devised by the 


-4~- 
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parties. However, the parties advise that a substantial 


additional amount of time will Se required for the development 
of such a system, since agreement must be reached as to an 
overall plan and the plan must then be imolomented by 


adoption of specific examination procedures for numerous 


positions. In the meantime many persons have for long periods 


been sexving as acting supervisory personnel and others who 


have passed some or ali of the earlier examinations have been 
barred by our earlier injunction from consideration for 
permanent procedures. A further interim procedure is 
advisable to assure the public and candidates for permanent 
tenure, including acting personnel, that merit and fitness 

ar® currently being recognized and thus restore seme degree 

o£ confidence in the system. As we stated in our May 21, 1573 
decision the “proposed new procedure® appears to be based on 
the principle of merit and fitness, with emphasis on 
eligibility standards, parent involvement in the selection 
process, interviews, avaluation of on-the-job performance, and 
development of and adherence to other selection criteria. 


New york's Constitution does not rigidly mandate competitive 


examinations a3 the exclusive method of selection. It 


provides that mexit ond fitness shall be ascertained by 


such methods ‘as far as practicable.’ Indeed, except for 


-5—- 
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Buffalo and New York City the State's constitutional 


requirement ig satisfied elsewhere by a system of certification 
based on the candidate's academic training and professional 
experience without resort to competitive examinations.” 

yie reiterate that our action is tzken upon the 
representation of the parties that they will bend every 
reasonable effort toward formulation of a final pla. for a 
new permanent system within six montha. The stipulation of 
settlement is amended accordingly as provided at pagas 7-8 of 
our May 21, 1973 decision to permit any varty to apply to 
the court for modification of the judgment if a permanent 
plan is not adopted within the six-month period. 

we understand that the smieiaied eligibility Lists 
to be released will include not only those for the 53 vositions 
listed in Appendix a to the Stipulation of settlement Dut 
also for the positions of Elementary School Assistant Principal 
and Junior High 3chool Assistant Principal. 

Submit order accordingly on or before Thursday, 


Saly 12, 1973. 


walter R. Mansfield, U.S.C.J3. 


Dated: July 10, 1973. 
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Final Judgment, and Orcer of Judge Mansfield 
(with exhibits), dated July 12, 1973 


= 2. TH UATVEI OC UATES DISTRICT COURT 
pi SUB SOUT... DISTRICT OF NEW YORK 
| 


| 
ee  } 


POSTON MH. CIARGE, 25la 

oan ©, HESCAMO, ¢f Al., 
Plaintiffs, 

° 76 Civ. 4141 
Vv. (WeRLM.) 
| Wig EROARD OF EXAMINERS AND THE 
| 2DARD OF EDUCATION OF THE CLTY : Q 
OY TEN YORK, ef ei. : 
bi Defendants. Y 


H FINAL JUDCHENT AGAINST L"=FENDANT BOARD 
| OF EXAMINERS, ITS MEMBERS, AND DEFEND/N(\ 
| CHANCELLOR OF TiiE CI™’ SCHOOL DISTRICT 
OF THE CLTY OF NEW YORK 
Plaintiffs, defendant Board ot Examiners, its mwemvers, 


of New York, having entered into a Stipulation of Settlement of 


'this action,and having made a Motion fs: spprova?. thereof, and the 


;Court having held hearings on May 3 ani 10, 1973, having rendered 


ee 


j 
lit 
| 
| 
| 


its decision dated and filed May 21, 1973, notice of the proposed | 
settlement having been given to the membovs of piaintiffs' class | 


pursuant to this Court's order of June 12, 1973, and a hearing having. 
| ; 
been held June 28, 1973, at which all members of plaintiffs" class 


“ 
: 


- given an opportunity to be heard with respect to whether said 


settlement is fair, «dequate, in the best interests of plaintiffs 


| 

x 
and defendant Chancellor of the City School bistrict of the City 
and their class, and should be approved by the Court, and the Court 


having considered the Stipulation of Settlement and the arguments 


made and papers submitted in connection with said hearing, and 


having issued its opinion of July 10, 1973, t = Court hereby 


finally approves the Stipulation of Settlement, . ~w, accordi, >1y' 


~ 


| the Following, final judgincnt ayainse defendant Board of Examiners, 


: eoe2a - ‘ : 
| see members, and defondant Chancellor of the City School District 


1of the City of New York shall be entcred, 
e 


iT IS HERELY ORDERED, ADJUDCED AND DECKEED THAT: 
| Lt. As Pursuant to the order of this Court dated June 
| 12, 1973, this action is a class action maintainable under Rule 
23(b)(2). The class consists of all blacks and persons of Puerto 
Rican or Latin American descent or origin who would have bcen or 
may become eligible for regular appointments to supervisory 
positions in the New York City School System but for their failure 
to possess the licenses wnich have in the past been issued ee the 


basis of the supervisory examination procedures hitherto conducted 


by defendants BR, The Stipulation of Settlement is hereby finally 
approved and adjudged to be fair, adequate and in the eee interest 
of plaintiffs, and the members of plaintiffs' class. 

II. Except as provided, permitted and duthortized in pare 


graphs III through X, and XII inclusive hereof, defendant Board 


of Examiners, its members and defendant Chancellor of the City 
School District of the City of New York, their agents, servants, 
employees and attorneys, and all persons in active concert and 
participation with them, are permanently enjoined and restrained 
from: 

A. Conducting further examinations for supervisory 
positions in the New York City School System; 

B. Processing or grading or in any other way 


administering examinations for supervisory positions in the New 


eo 


4 


By 


: ; me 
f york City School System which have previously been aauanas cerca; 


¢ 
[Jana a a aes 
C. Prowilgpating eligible lists or issuing, licenses 


i 

| : ip 
‘solely on the basis of cxaminations for supervisory positeess in | 
1 the New York City School System which have previously bcen admin~ 


 tstoercd, 


| 


| Ill. Connunity School Bards within the New York City 
' School System or the central Bard of Education (hereinafter 
|referred to as “appointing authorities"), are permitted and autho- 


rizca to select and appoint superv‘sory personnel for positions 


j within their respective jurisdictions from among the following 


| 

| 

| 

| 

eee subject to the provisions of paragraph VI, infra: | 

A. Persons whose names appear on Board of Examiners' 

‘lis ts for the positions set forth on Exhibit A hereof, which Lite 

heve either been heretofore (1) promulgated or (2) completed but | 

not promulgated or (3) prepared but not completed solely because : 
the Board of Examiners has not completed. the required check on 


eligibility requirements established by the Board of Education* 


provided, however, that persons on such 1’ sts are determined by 


| the Board of Examiners to satisfy said eligiblity requirements. 


| 
| B. Persons who have previously taken and passed a 

| written examination for the supervisory positions under the 
jurisdiction of the central Board of Education which are set forth 


}in Exhibit B hereof anc who, subsequent to the entry of this Judg- 


i! : 
|. ment, perform to the satisfaction of the Board of Examiners, 


| certain additional job-related tasks. 


| ae Becops in the case of the Dis trict Supervising Attendance Offic 
| . epcricnce of candidates must be rated. 


ee 


a id 


. 


C. Persons (1) who have been or WLLI be appointed t 


: . : 25 ; ‘ . : 
a supervisory position In the-taw York City School System on an 


acting, basis to fill a vacancy”, either in accordance with Special 


Circular No. 30 or in accordance with previously applicable pro- 


cedures, or in accordance with procedures subsequently devcloped 


by the Chancellor or the Board of Education, and (2) who have 


completed or will complete at least 5 months’ service ia that 
position on an acting basis, and (3) who satisfy the eligibility 


reguirements set forth in Part III (A)(1) of Special Circular No. 


30 and the requirements of Section 236 of the By-laws of the Boarc 


of Education, as determined by the Board of Examiners. Such persc: 


shall be licensed only after thei. on-the-job performance in that 


position has been evaluated and examined by the Board of Examiners , 


in conjunction with the appointing authority and pursuant to crite- 


ria developed with the appointing authority, which shall be consis: 


ent with the mandate of Part III (B)(3) of Special Circular No. 30. 


provided, however, that pending implementation of a new selection 
system pursuant to Paragraph IX or X hereof, the appcinting author 
is authorized, in its discretion, to continue the employment of 
any person who is not licensed pursuant to the aforesaid evaluatic: 
ond examination cn an acting basis so long as the appointing 

authority considers it appropriate, and such person may apply for 
re-evaluation and re-examination bernewnee provided, however, that 
there shall be at least a five-month interval between such appli- 


cations. The evaluation and examination required by this Paragrap 


ed 


* For purposes of this Judgment the term vacancy shall be definec 

as it is in Part I of Special Circular No. 30, 1972-1973 dated 

October 25, 1972, of the Chancellor of the Bard of Education of 

the City of New York (a copy of which, hereinafter referred to as 
ota ¢ Ps Ex bibi t rceof). 


oe ” by () 


ne LOC LE OI A I ie 
oo ——————— 


Il shall be completed within 60 days from the date the Board of 
Examiners receives the candidate's application. 
. 2558 . 4 ee ‘ ; 
IV. In the event @ Berson is cligible for licensing 


under the terns of more than one sub-paragraph of Paragraph III, 


: such person shall be vermitted to apply for licensing under all 


such sub-paragraphs and shall be licensed if he qualifics under 
any one. 

V. Applicants who satisfy the requirements of Paragrc 
III hereof shall be issued licenses for the particivlar position, 
if they are not already so licensed, and shall thereafter be 
entitled to all the rights, privileges and perquisites, and be 
sudject to all the laws and regulations attendant thereto. 

VI. No appointments shall be made, and no licenses 
reinstated or issued pursuant to Paragraphs III and V hereof until 
the Board of Examiners shall have: 

A. Completed its evaluation and examination .f th 
on-the-job performance of all acting supervisors who have submitte 
applications pursuant to Paragraph II1(C) hereof within 30 days of 
the opening date of school in the fall of 1973, pursuant to 
appropriate application procedures which shall be developed by 
defendant Bourd of Examiners. Defendant Board cf Education shal 
give appropriate notic’ tc all acting supervisors of their rights 
to be considered for licensing and appointment pursuant to this 
Judgment and the modified Preliminary Injunction entered this date 
and of said application procedures, by the opening date of school 
in the fall of 1973. Defendant Board of Education shall also 
make provision for such notification on an ongoing basis to acting 
supervisors who become eligible subsequently for licensing and 


appointment pursuant to this Judgment and the modified Preliminar) 


Injunction entered this date. 
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B, Submitted a report to the Court, with copie: te 
plaints (fs! counsel, indicating, sepavately with respect to persen: 
256a 
examined pursuant to Paragraph T11 (Bb) and (C) supra, 
1. the number of examinations given; 
2. the type of examinations given; 


; 3. the numbcr of applicants participating 
in each type of examination, their race/ethnicity (black, 
Puerto Rican, white), and pass-fail results of cach 
examination, specifically showing the comparative per- 


formance of blacks, Puerto Ricans and whites. 


Appointments shall not be made nor licenses 


reinstated or issued until three weeks after said report has been 


received by the Court and by plaintiffs' counsel. 


Licenses shall then be issued (or reinstated) c 


a simultaneous basis to persons who have qualified pursuant to th< 


provisions of Paragraph III (A), (B) or (C) supra. 


VII. Reports containing the information specified in 


Paragraph VI (B) supra shall be submitted by the Board of 
Examiners to the Court, wth copies to plaintiffs' counsel, every 
four months for so long as the interim system for the selection o: 


supervisory personnel provided for herein operates. 


VIII. A Community School Board or the central Board of 


Education may select and appcint supervisory personnel to positio: 
within their respective jurisdictions, pursuant to Paragraph III 
hereof, from among any of the groups of persons described in Para: 


graph III hereof, and nothing contained in this Judgment, or in 


rerulation, by-law, or contract, shall be deemed to recu 


any such Conmmity Bowrd or the central Board to give priority to 
257a 
any one such group of persons as against another. 

Accordingly, pending, the implementation of a new 
selection system pursuant to Paragraph X hercof, the ap:ointing, 
authority is authorized to fill vacancies cither by the assignment 
of acting personnel, or by the appointment of licensed personnel. 
Mothing in this Judgment, or in any law, regulation, by-law, or 
contract, shall be deemed to require that vacancies be filled by. 


licensed personnel. With respect to the assignment of acting 


personnel during the aforesaid interim period, the appointing 


authority shall be permitted and authorized to select persons who 
satisfy the eligibility requirements established by state law and 
by the Chancellor and the Board of Education of the City of New 

. York, without regard to whether such persons presently hold 
regular appointments or assignments, supervisory licenses, or have 
passed supervisory examinations, or any puction thereof, administ< 


ed in the 2 cc... 
X. Within six (60) months ot the etrective date or 


this Judgment, the parties shall either agree upon a plan for a 


permanent system for the selection of supervisors within the Rew 
York City School System, or any party shall be free to apply to 


the Court for modification of the Judgment. 
X. Notwithstanding Paragraph IX above, any party may, 


upon at least 3 weeks’ written notice to counsel for all other 


eT 


parties, apply for modification of this Judgment to permit the 
implementation of a new system for the selection of supervisors ir 
the New York City School System, provided that a detailed descrip- 


j of the ncw selection system, together with all relevant data 


relating to the new selection system and its developient, 
258a 

have first been wade available to all other parties and 
an onportunity afforded to such other parties to revicw 
such data a:.d to confer with the applicant with a view 
to resolving any differences that may arise and reaci.ing 
agrecinent upon new examination procedures that are to be 
the subject of such application. 

XI. Except insofar as plaintiffs' claims are 
resolved by the terms of this final judgment, this 
action against defendant Board of Examiners, its memoers, 
and defendant Chancellor, and all other claims asserted 
therein, is dismissed with prejudice on the merits and 
without costs. 

XII. Plaintiffs and the members of plaintiffs’ 
class are hereby severally and perpetually enjoined from 
instituting or prosecuting any suit or other proceeding 
in any Court based -upon or for the purpose of enforcing 
any claim or right or cause of action which -is included 
in or comprehended by any of the claims or causes of 
action or controversies asserted in the amended complaint 
in this action, and all claims which might have been 
asscried against the defendants with respect to or in 
connection with the actions complained of therein, all 
of which claims and causes of action are hereby decreed 
to be compromised, settled and extinguished by virtue of 


the procesdings in this action and this judgment. 


a a ee a 
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XIII. Whe entry of this final judgment shall 
not conslitute any determination of wrongdoing or 
inisconduct on the part of any party, but is based 

solely on the Stipulation of ber/ereneht and the Court's 
Actermination that it is fair, adequate and in the best 


interests of plaintiffs and their class. 


XIV. The Court reserves and retains juris- 
diction herein for the purpose of entertaining an 
application for modification of this judgment (pur s ct 
to the provisions of Paragraphs IX and X hereof), for 
the purpose of considering an application for costs and 
counsel fees (pursuant to the provisions of Paragraph VII 
of the Stipulation of Settlement) , or otherwise for the 
constxruc.ion or enforcement of the final judgment. 

XV. There is no just reason for delay and 
the Clerk of this Court is directed to enter this final 
judgment, pursuant to Rule S54(b) of the Pederal Rules of 
Civil Procedure, aueinet defendant Board of Examiners, 
its members, and defendant Chancellor of the City School 
District of the City of New York. 


Dated: New York, N.Y. w 
gulv ‘> , ied. 


Meat : 
fi; f 
aie es § : ae nid 
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Walter R. Mansfield, U.S.c.J. 
& 
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IN THE UNITED STATES DISTRICT COV 
FOR THE SOUTHERN DISTRICT OF NEW YORK 


ee ee X 
BOSTON M. CHANCE, 
LOUIS C. NERCADO, et al., 
Plaintiffs, 
: 10 Civ. 4141 
vy. (W.R.M.) 
THE BOARD OF EXAMINERS AND THE : 
BOARD OF EDUCATION OF THE CITY PRELIMINARY INJUNCTION 
OF NEW YORK, et al., oo 
Defendants. 
[ee ee x 


WHE®Z AS: plaintiffs, defendant Board of Examiners and 
defendant Chancellor of the City School District of the City of 
New York, have entered into a Stipulation of Settlement of this 
action, and 

WHEREAS defendant Board of Education. its members, and 
the Deputy Suverintendent of Schools of the City of New York have 
failed to enter into that Stipulation, and 

WHEREAS plaintiffs have moved for a default judgment 
against defendant Board of Education, its members end the Deputy 
Superintendent of Schools, and, in the bi teenaiive. for a 
modification of the preliminary injunction entered by this Court 
on September 20, 1971, 

NOW THEREFORE, the Court having considered the papers 
heretofore submitted in this action relevant to these matters, 
| having held hearings on May 3 and May 10, 1973, having rendered 
its decision dated and filed May 21, 1973, notice of the proposed 
Settienent having been given to the members of plaintiffs’ class 
pursuant to this Court's order of june 12, 1973, and a hearing 
having been held June 28, 1973, at which members cf plaintiffs' 

U class had an oO portunity to be heard with respect to whether said 


my 
+g 
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the action as to then. 


2ola 
Settlement was fair, adequate and in the best interests of 


plaintiffs and thei- lass, and the Court having rendered its 


decision dated and filed July 10, 1973, it is hereby ORDERED THAT: 


this action, filed September 20, 1971, be and it hereby is 
modified to require all defendants in this action not bound by 
the Court's Final Judgment entered this date to adhere to 


the provisions contained herein pending final determination of 


I. The preliminary injunction previously entered in a 
a 
II. Except as provided, permitted and authorized in 
paragraphs III - X hereof, defendants, their agents, servants, | 
employees and attorneys, and all persons in active concert and 
participation with them are enjoined and restrained from: 
A. Conducting further examinations for supervisory 
positions in the New York City School System; 
B. Processing or grading or in any other way 
administering examinations for supervisory positions in the 
New York City School System which have previously been 
administered; and 
C. Promulgating eligible lists or issuing licenses 
solely on the basis of examinations for supervisory positions | 
in the New York City School System which have previously 
been administered. 
IIL. Community School Boards within the New York City 
School System or the central Board of Education (hereinafter 
referred to as "appointing authorities"), are permitted and 
authorized to select and appoint supervisory personnel for pos*- 
tions within their respective jurisdictions from among the follow- 


ing persons subject to the provisions cf Paragraph VI, infra: 


P , 


| * Except in the case of the District Supervising Attendance 
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A. Persons whose names appear on Board of 


Examiners’ lists for the positions set forth on Exhibit A 
hereof, which lists have either been heretofore (1) 
promulgated or (2) completed but not promulgated or (3) 
nrepared but not completed solely because the Board of 
Examiners has not completed the required check on eligibility 
requirements established by the Board of Education* provided, 
however, that persons on such lists es determined by the 
Board of Examiners to satisfy said eligibility requirements. ! 

B. Persons who have previously taken and passed a 
written examination for the supervisory positions under the 


jurisdiction of the central Board of Education which are 


| 
| 
| 
set forth in Exhibit B hereof and who, subsequent to the | 
entry of this Judgment, perform to the satisfaction of the 
Board of Examiners, certain additional job-related tasks. ! 

C. Persons (1) who have been or will be appointed | 
to a supervisory position in the New York City School Syster | 


on an acting basis to fill a vacancy**, either in accordance 


with Special Circular No. 30 or in accordance with previously! 
applicable pri cedures, or in accordance with procedures 
subsequently developed by the Chancellor or the Board of 
Education, and (2) who have completed or will complete at 


least 5 monchs‘' service in that position on an acting basis, 


Officer list where training and experience of candidates must be 
rated. | 


*x = =©6 For purposes of this Preliminary Injunction the term vacea> 
shall be defined as it is in Part I of Special Circular No. 50 


| 1972-1973 dated October 25, 1972, of the Chancellor of the Buard 


of Education of the City of New York (a copy of which, hereinafter: 
referred to as "Special Circular No. 30,"" is Exhibit C hereof). 


ry: 


and (3) who satisfy the eee requirements set forth 
in Part III (A)(1) of Special Circular No. 30 and the 
requirements of Section 236 of the By-laws of the Board of 
Education, as determined by the Board of Examiners. Such 
persons shall be licensed only after their on-the-job 
performance in that position has been evaluated and examinec 
by the Board of Examiners, in conjunction with the apseinties 
authority and pursuant to criteria developed with the appoir:- 
ing authority, which shall be consistent with the mandate of : 
Part III (B)(3) of Special Circular No. 30, provided, however, 
that pending implementation of a new selection system 
pursuant to Paragraphs IX or X hereof, the appointing sutient 
is authorized, in its discretion, to continue the employment | 
of any person who is not licensed pursuant to the aforesaid 
evaluation and examination on an acting basis so long as 
the appointing authority considers it appropriate, and such 


person may apply for re-evaluation and re-examination here- 


under provided, however, that there shall be at least a 


| 
| 
| 
| 
| 


five-month interval between such applications. The evaluatic 


and examination required by this Paragraph I1I shill be 


ne | 


completed within 60 days from the date the Board of Examiners 
receives the candidate's application. 
IV. In the event a person is eligible for licensing 


under the terms of more than one sub-paragraph of Paragraph III, 


a ee Oe ae NN ee cme 


such person shall be permitted to apply for licensing under all 


such sub-paragraphs and shall be licensed if he qualifies under 
any one. 
V. Applicants who satisfy the requirements of Para- 


graph III herecf shall be issued licenses for the particular 


26he , 


position, if they are not already so licensei, and shall thereafte 


be entitled to all the rights, privileges ead perquisites, and be | 


subject to all the laws and regulations attendant thereto. 

VI. No appointments shall be made, and no licenses 
reinstated or issued pursuant to Par-graphs Ili and V hereof 
until the Board of Examiners shall have: 

A. Completed its evaluation and examination of th 
on-the-job performance of all acting supervisors who have 
submitted applications pursuant to Paragraph III(C) hereof 
withan 30 days of the opening date of shcoo) in the fall 
of 1973 pursuant to appropriate application procedures 


which shall be developed by defendant Board of Examiners. 


Defendant Board of Education shall give appropriate notice 


to all acting supervisors of their rights to be considered | 
for licensing and appointment pursuant to this Preliminary 


‘Injunction and the final Judgment entered this date, and of. 
said application procedures, by the opening date of school 
in the fall of 1973. Defendant Board of Education shall 
also make provision for such notification on an ongoing basis 
to acting supervisors who become eligible subsequently for 
licensing and appointment pursuant to this Preliminary 
Injunction and the final Judgment entered this date. 

B. Submitted a report to the Court, with copies to 
plaintiffs' counsel, indicating separately with respect to 
perscns examined pursuant to Paragraphs III(B) ane (C) supra, 

(1) the number of examinations given; 
(2) the type of examinations given; 


(3) the number of applicants participating 


in each * -e of examination, their race/ethnicit 
(black, cto ican, white), and pass-fail 


results of each 


‘e@ 


= es 


© 


examination, specifically showin 


m > 
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the comparative performance of blacks, Puerto | a 
i hy 


Ricans and whites. 


Appointments shall not be made or licenses 


reinstated or issued until three weeks -fter said report has 
been received by the Court and by plaii.c’ ffs" counsel. 

Licenses shall then be issuec (-r reinstated) on 
a simultaneous basis to persons who have quaiified pursuant 
to the provisions of Paragraph III(A), (B) ox (C) supra. 


VII. Reports containing the information specified in 


Paragraph VI(B) supra shall be submitted by the Board of Examiners 


to the Court, with copies to plaintiffs" counsel, every four sonthe 


personnel provided for herein operst<s. 

VIIL. A Community Schc.oi Bord or the certral Board of 
Education may select and appoir’ super. i -ory personnel to position 
within their respective jurisdictions. pursuant to Paresraph III 
hereof, from among any cf the groups ~f persons described in 
Paragraph III herecf, an? nothing coutained in this "+reliminary 


fer so long as the interim system f - the selection of = 
Injunction or in any law, regulation, by-law, or costs ¢, shali | 
| 
| 


| be deemed to require any such Community Board or the cent~al Board 


to give priority to any one such group of persons as against 
another. 

Accordingly, pending the implementation of a new 
selection system pursuant to Paragraph X hereof, the appointing 


nuthority is authorized to fill vacancies either by the assignment 


of acting personnel, or by che appointment of licensed personnel. 
Nothing in this Preliminary Ir ‘imction, or in any law, regulation, 
by-law, or contract, shall be deemed to require that vacan-ies be 
filled by licensed personnel. With respect to the assignment of 


acting personnel during the aforesaid interim period, the 


: { wie ieee “ 
: et ae ' oo 


we 
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appointing authority shall be permitted and authorized to select 
persons who satisfy the eligibility requirements established 

by state law and by the Chancellor and the Board of Education of 
the City <«£ New York, without regard to whether such persons 
presently hold regular appointments or assignments, supervisory 
licenses, or have passed supervisory examinations, or any portion 
thereof, administered in the past. 

IX. Within six (6) months of the effective date of the 
final Judgment entered against defendant Board of Examiners, its 
members and defendant Chancellor of the City School 
District of the City of New York, the parties shall either agree 
up% a plan for a permanent system for the selection of super- 
visors wichin the New York City School System, or any party shall 
be free to apply to the Court for modification of this Preliminary 


Injunction. 


267a 
X. Notwithstanding Paragraph IX above, any party 


May, upon at least 3 weeks' written notice to counsel for all 
| other parties, apply for modification of this Preliminary 


Injunction to permit the implementation cf a new system for the 


selection of supervisors in the New York City School System, 
provided that a detailed description of the new selection system, 
together with all relevant data relatirg to the new selection 
system and its development, have first been made available to all 
other parties and an opportunity afforded to such other parties 

to review such data and to confer with the applicant with a view 
to resolving any differences that suay arise and reaching agreement 
upon new examination procedures that are to be the subject of 

such application. 


Dated: New York, New York 
sfantey Sin y Rao 
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Exhibit A - Board of Examiners' List 
(Printed at p. l41la) 


Exhibit B - Examinations in Progress 
(Printed at p. 142a) 


Exhibit C - Special Circular No. 30, with 
Attachments 
(Printed at pp. 143a-155a) 
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Affidavit of Saul Z. Cohen 
sworn to August 7, 1973 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


BOSTON M. CHANCE, LOUIS MERCADO, 
et A... 
Plaintiffs, Index No. 70 Civ. 5141 
: (W.R.M.) 
-against- 

: ANSWERING AFFIDAVIT Ii: 
THE BOARD OF EXAMINERS, and THE OPPOSITION TO MOTIO! 
BOARD OF EDUCATION OF THE CITY : FOR STAY OF ENFORCE- 
OF NEW YORK, et ail., MENT 


Defendants. 
STATE OF NEW YORK  ) 
COUNTY OF NEW YORK ) 


SAUL Z. COHEN, being duly sworn, deposes and says: 


1. 12 aman attorney and a partner in the firm of 


Kaye, Scholer, Fierman, Hays & Handler, attorneys for defen- 


dant Board of Examiners. I submit this affidavit in opposi- 


tion to the motion by vharles Wiener, who is not a parvy to 
this action, for a "stay of enforcement of Stipulation of 
Settlement" -- and presumably of the final judgment (the 


"Judgment") and preliminary injunction modification order 


(the "Order") entered July 12, 1973 -- pending his appeal to |; 


the Court of Appeals for the Second Circuit from this Court' 
denial of Wiener's motion to intervene in this action. 

2. The Stipulation of Settlement, judgment and 
order adopt an interim procedure for the appointment and 
licensing of supervisory personnel in the New York City 
School System. This interim system is intended to continue 


only until a new comprehensive system is approved by this 


| 


| 


| 
i 
i 


| 
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Court and was specifically found by this Court to be "in 


the best interests of the class and of the public school 


system as a whole." (Decision dated July 10, 1973, p- ee 


5. Tne Court has made it clear that the interim 
system is .> :ast for only a brief period during which the 
parties are ‘9 "bend every reasonable effort toward formula- 
| tion of a final plan for a new permanent system oe 


(Opinion dated July 10, 1973). There is no likelihood that 


this reasonable resolution of a difficult problem, through 
the creation of an interim procedure, would be upset on 
appeal even if such an appeal were brought by a proper party. 


Mr. Wiener is not such a party. 


WHEREFORE, deponent respectfully requests that 


{ 
i} 
this motion be denied. 
i 


Pl 4 
Le 4 
Af "Af ieee Vg Ge Dia 


Sau" Z2¢ Cohen 


| 

| 

| i 
| 

| SWORN to before me this 

| 


7th day of August, 1973. 


ee 17 ‘ 
( yee otal w tee te 
Notary Public. 


CONSTANCE VAIRG 
WOTARY PUBLIC, State of New York 
No. 24-9421950 
Quahiind in Kinrs County 
Commsswn tapues tiarch 39. 19/4 
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Transcript of Hearing before Judge Tyler, 
dated May 24, 1974 
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UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


| 
Pe eee cat dane BE ces x 
BOSTON M. CHANCE, LOUIS C. MERCADO, 
et. al, 
| Plaintiffs, 
| ~against- | 70 Civ.4142 
| THE BOARD OF EXAMINERS and 
\ THE BOARD OF EDUCATION of the CITY OF 
| NEW YORK, 
| Defendants. 
ee ee ee ‘ 
| May 24, 1974 
| 3230 p.m, 
| 
BEFORE: HON. |\BAROLO RR. TYLER, OR... 
District Judge 
APPEARANCES: 


Attorneys for plaintiffs 


JEANNE R. SILVER, ESQ., of Counsei 


LEGAL ACTION CENTER OF THE CITY OF NEW YO)" 


BY: MRS. ELIZABETH B. DUBOIS, ESOQ., «nd 


Messrs. KAYE, SCHOLER, FIERMAN, HAYS & HANDLER 


aate 


Attorneys for Defendant Board of Examiners 


BY: SiUL Z. COHEN, ESQ., of Counsel 


ADRIAN P. BURKE, ©SQ., Corporation Counsel 


Attorney for Defendant Board of Education 
BY: LEONARD BERNIKOW, Esq., 

Assistant Corporation Counsel 
MICHAEL A. REBELL, ESO. 
Attorney for Intervenors 


* * * 
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MR. COHEN: Some of the people here at the table 


won't recognize the gords "There's good news tonight,” but i 


to 


| 


dhv 
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think we are at a point advise the Court that "There's 


good news tonight.” 


THE COURT: Would you. 

MR. COHEN: We have been meeting, the Board of 
Education, the Board of Examiners, the Chancellor's represen- 
tatives, and representatives of the plaintiffs, and we have a 
plan which we are prepared to submit to the Court as an agreed 
proposal for a new seleccion system for supervisors in the 
New York City School system, 

With three reservations, which I will describe, 
which we hope ‘vill turn out not to be reservations but at the | 
moment are reservations. 

Mrs. DuBois, if you object to my characteriza- 
tion, you will have a chance after me. 

Part of this proposel calls for the designation 
of consultants by the Board of Education in one instance and 


the Board of Examiners in another instance. 


The parties have tried to describe ways of agreeing 


on consultants and we are not successful in describing the 


manner. Thevefore, we left the designation of the consultant 


Fa 


ptanning in this proposal with the belief that when such a 
consultant is designated, we will find a way that will te 
acceptable to the parties. 


In other words, that the name will be inserted pr 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK NY, CO 7-4580 
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to the signing of this plan. There are still things that 
ha-:: to be done, there will be some time for us to consider 
this subject and we hope that when the Board of Examiners 
designates its consultant, that it will be a consultant that 
will not raise an objection; and if it is, we will have to 
figure out a way to deal with that problem. 

The second area is a question having to do with a 
position dealing with the status of persons on prior lists as 
against persons on subsequent lists. I would prefer that 
Mrs. DuBois describe that. It doesn't appear in the order, 
but we understand she is going to make a comment on that. 

And the third area,.because of the date that was 
set and the difficulty of working out this agreement, we neve 
got to the point of agreeing on reporting requirements. We 
both agree, and the earlier order provided, that the plain- 
tiffs should have some ‘pportunity to review work that has 
been done, and that the defendant assumes certain responsi- 
bilities to provide that opportunity, but just what it ought 
to be and how extensive it ought to be, when it ought to be, 
those things we have not resolved, and we are submitting this 
plan with that matter etil1 open. 

But the other substantive matters have been 
resolved, and are incorporated in this plan. 


I would lite to submit the plan to the Court and 


CAirucanw Mit 'o #T CRUIDT REBORTESE 18 © CANOT HENNE 
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ask for its guidance about what the form it would like us to 


submit the program. 


THE COURT: We will consider this, in other words;! 


a draft, but you -- 
MR. COHEN: I would consider it more than that. 


I would say it is an agreed plan with the reservations that 


were articulated on the record. 
THE COURT: It's all right. i understand. 


4 
5 


MR. COHEN: However, we didn't accompany it with a 
notice of motion or we didn't accompany it with other -- 

THE COURT: I don't think that is necessary. 

MR. COHEN: We didn't either, but I can 
formally offer it as the agreed proposed plan of the parties 
to this proceeding. 

7 THE COURT: I think what we can do, etek 
any disagreement from Mrs. DuBois, is we will have the 
record reflect that our filing this proposed agreed upon cia 
with the three reservations or open matters which you have 
described and which Mrs. DuBois will describe, one in partic- | 
ular, with more detail in a moment. | 

Then I think probably what we will have to do is 
have a designated hearing date so that we can if we can't 


resoive those three onen matters later on. \ 


And then if we can reach agreement, we will file 


SOUTHERN DISTRICT COURT REPORYERS, U.S. COURTHOUSE 
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thatwould be the way you had in mind. 
MR. COHEN: I would think we will 4lso have to 


be mindful, your Honor, of our obligation to give notice to 


the interested class. 


THE COURT: Oh, ves. (But) Tomean; thats why 


dhv i2 
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an order approving this as the plan. I would assume roughly 
i] 


we will pick a later date among other reasons. I beg your 
pardon if I overlooked that. I shouldn't have. You are quite 
right. 

MRS. DU BOIS: Your Honor, that is, you can sub- 
mit it, but I would like to express plaintiff's understanding 
of the basis on which we are submitting this, because all that 
disturbed me was your Honor's last characterization of what 
would follow next. It's plaintiff's position that this is 
an agreed upon part of an overall package that we would like 
to agree to. But that that package would have to contain 


several elewents that we consider essential in any settelement 


ee en ane 


All that disturbed me was that your Honor seemed to imply that 
those three matters might be separable from this agreement. 
THE COURT: No. If I said that, I beg your pardon 
They have to be resolved. 
MRS. DUBOIS: From our point of view, your Honor, 
plaintiffs have agreed to that plan to the extent it exists 


only on the basis of their understanding or hope that we 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
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could reach agreement as to two matters we consider essen- 
tial. 
First. the selection of the consulting firms. 


Without consulting firms that we agree to, that we feel will 


be responsible in developing this plan, this plan is not 


something that we could possibly accept, and I think your 


Honor will understand that, in that we feel that the plan 
could be a very good plan but it is completely dependent on 
the manner in which it is implemented. 

THE COURT: No, please don't -- 

MRS. DuBOIS: I am just trying to say for the 
record cur understanding. 

THE COURT: I certainly would agree. Let's start 
over again. 


You know, what would be more helpful from my poin 


Nothing that has been set forth here is binding 
you to anything. What I would really like to know is what i 
the second matter? I've got down the identity and the agree- 
ment on the identity of a consulting firm, but then I was 
told in yur hearing that you would explain the second open 
item. 
MRS. DuBOIS: I would like to axplain further 


the second open item, if I could just briefly, the reporting 
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requirements, because we do feel that those are going to have 

to be not simply reporting requirements but detailed require- 

ments by reports by to the plaintiffs and to the Court at 

various stages, and to provide plaintiffs an opportunity to 

object and the Court an opportunity to approve or disapprove 

at various stages. 

THE COURT: What's the third item? 

) 
| 
| 
| 
| 
| 


MRS. 2UBOIS: The third, your Honor, is that 


plaintiffs feel very strongly that the final order must 


include a guarantee that no preference in filling vacancies 


in the future be premised on seniority acquired under the old 
unconstitutional examination system. This is an issue with 
which you are familiar to some extent in the whole CSA trans- | 
fer issue. 

THE COURT: I thought that issue had been mer more 
or less to rest. 


MRS. DuBOIS: We feel it has in the sense of as 


a matter of law. However, as a matter of agreement, the 


Board of Education, which has entered into a contract in 
conflict with the provision we would like to see in the order 
the Board of Education refuses to agree in a settlement to 


such a provision. The Board of Examiners has no position on 


this issue. | 
THE COURT: I had rather thought that Judge 
| 
| 
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Mansfield in particular had made it clear long ago that agree- 
ments don't supersede or transcend federal law. And I had 
thought that that was axiomatic in any event. 

MR. BERNIKOW: Your Honor, may I respond to that? 

THE COURT: Yes. 

MR. BERNIKOW: Firstly, that. decision referred to 
a matter of interpretation of the settlement between the 
plaintiffs and the Board of Examiners. 

And secondly, that applied to the interim pro- 
cedure. 

THE COURT: Well, I know of no rule of federal 
law that suddenly says that just because it is not one of those 


things that federal law is not paramount, I don't get you. 


MR. BERNIKOW: Well, what we are saying is, your 


Honor, we would like an opportunity to present our position 
with regard to the transfer provisions. 

THE COURT: All I am observing is that if anyone 
thinks that just because there's a contract in existence 
that says one thing, and that one thing is in contravention 
of federal constitutional law, don't anybody assume in 1974 
that the contract is going to prevail -- it isn't. 


MR. BERNIKOW: Your Honor, our position is it is 


not in contravention. 


THE COURT: Of course. I understand that. Oh, 
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well, once again, I didn't mean to start another argument. 

The two things are apparently quite different. 
So let's not worry about it. 

MRS. DuBOIS: With respect to this, in order not 
to have the entire settlement flounder on this point, plain- 
tiffs have agreed that rather than insisting that this pro- 
vision pve part of the settelement, that we would submit this 
matter as a separate matter for the Court's resolution with 


the Board of Education free to present to the Court why it 


feels that such a provision shouldn't be contained in a 


tinal order of the Court. 
H 
THE COURT: Does that pick up what you are con- | 


cerned about? 
MR. BERNIKOW: Yes, your Honor. 
THE COURT: Okay. I thought so.. 
Am I right in inferring that you would like to 


have a little more time to see if you couldn't agree on a 


| 
| 
| 
| 
| 
| 
consulting firm and perhaps agree on the details of a veneeeinns 
MRS. DuBOIS: Yes, your Honor. 
THE COURT: How much time do you want? 
MRS. DuBOIS: Can I just suggest: 
We are going to have to be back, I assume, on 
June 12th. Anyway, should we set a firm date on that? | 
THE COURT: Mr. Cohen? | 
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ae MR. COHEN: All right, your Honor. We are to 
3 come back on June 12th. 
4 | THE COURT: That's right. 
| 
5 ! MR. COHEN: So why don't we come back on June 12 
| 
6 and see if we have reached agreement on these items. 
7 1 THE COURT: That is a little longes “han three 
$ | weeks or two weeks from now. 
9 || MR.CCHEN: My belief is we can do it perhaps : 
10 | sooner, if it is agreeable to the plaintiffs. 
i | THE COURT: Well, the thing is, we probably onl 
12 | give notification to anybody who wants to be here, and there-| 
I | fore) =~ 
4 | MR. COHEN: You're talking about a hearing? I 
15 think that would have to come after. 
16 THE COURT: Well, I am talking about a ett 
| iW to this extent: 
18 That hopefully, at this next meeting on this 
19 particular subject, that there might be some agreement on 
20 the consulting firm and the details of the reporting require- 
21 ments. 
22 | The third item I assume there would not be from 
23 what Mrs. DuBois just said. 
Now, as you say, it could possibly be done 
! 25 earlier than June 12th, but I have no objection to June 12th. 
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MR. COHEN: Well, today is the 24th. Next week 
is a short week. I would be agreeable to do it the end of 
the following week, on the 7th or the 6th. 

MRS. DUBOIS: It seems to me we could call up and 
make an appointment if we are ready before then. 


THE COURT: That's all right. I accept that with 


alacrity. 


MRS. DuBOIS: Your Honor, can I ask, before we 
set a date for June 12th, if that is the date that the Court 
report is supposed to be due, should we perhaps set the 
Court date for the 14th and maybe have a chance to discuss 


it? 


| 


THE COURT: I would think you would like that. 
Did you hear that? 

MR. COHEN: Pardon? I didn't hear it. 

THE COURT: Mrs. DuBois sucgested that because 
ofour schedule the report being due on the 12th, that perhaps 
we ought not to have any kind of a court meeting or conferenc 
that day so as to allow everybody a chance to digest the 
report, whatever it may be. 

MR. COHEN: The thing that concerns us is, we are| | 
approaching the end of the school year and we would like to b 
sure that this program in concluded and agreed upon and estab 


lished before the end of the school year, and to the extent 
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that we defer this today and if we then find ourselves in nee 
of another Geturrat, we are going to find ourselves backing u 
against the end of the school year with no time. 

That's why I would like to urge that we try to 
resolve this. These nattete vue to be resolvable with dis- 
patch, I would think. | 

THE COURT: Well, I don't know how to reply to | 
that. | 

MR. COHEN: What is your suggesticn? | 

MRS. DUBOIS: The l4th. | 

THE COURT: Mrs. DuBois doesn't have any great 
extension in mind; a couple of days. 

MR. COHEN: All right, your Honor. We would be 
agreeable to the 14th as a date for reporting to this court 
that we have hopefully resolved these outstanding matters. 

THE COURT: All right. Well, I'm going to suggest 
we put it down for 3:30 that day, with the understanding, or 
course, that if you like an earlier meeting, and presumably 
you will, you let me know the day. That is, of course, on 
the subject of two of these three items, reporting require- 
ments and the consulting firm identification. 

Now, does “hat lead us to Mr. Rebell? 

MR. REBELL: Thank you, your Honor. 


Your Honor, I would like to preface my substantive 
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remarks on the motion by informing the Court that the matter, 
as I discussed in the last few paragraphs of my affidavit, 
namely, the interest of other community boards, besides 


District 3, which has formally moved to intervene in this 


There was a meeting of the New itork City School 
Boards Association last night, which is the grouping of all 
the community school boards, where a resolution was passed 
authorizing me to seek intervention, joining the community 


board 3 on behalf of the entire association. 


‘matter, has in recent days come further to the fore. | 
i 
| 
| 


I have also been asked by certain other indivi- 
dual community boards to intervene. 

So, pending a formal amendment of that motion, I | 
would like to bring to your Honor's attention the fact that 
wer are not really, in essence, talking only about District 3 
here, we are talking about all the community boards in the 


City attempting to protect their vital interests which are 


being discussed at this very moment by the plaintiffs and 
defendants by seeking intervention in this matter. 

Now, I will not take the Court's time by going 
into detail on all the specific items that I have put forth 
in the papers concerning the obvious interest of the communit 
boards in this matter. They have statutory power to run the 


schools, they have the statutory power and authority to 
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appoint supervisors. I think it is obvious that they have a 
legal interest in the matters before this Court. 

I think it is also quite apparent, especially 
at this stage after the developments of recent weeks, that 
the interests of the community boards are not being Reet 
represented by the perties. 

I don't believe that Mr. Cohen, for example, who 
is unwilling to even give us copies of this report that was 
submitted to your Honor today, can in anv way claim that he 
is speaking in our behalf. 

Similarly, the Board of Education, who is suppor- 
ting the moves of the Board of Examiners, and now the plain- 


tiffs, it has become apparent through the situation that arose 


two weeks ago, cannot, in essence, represent the interests of | 


the community school boards. 

I think the only real issue on this motion, your 
Honor, is the issue of timeliness and whether our interven- 
tion will delay these proceedings. 

I would like to very briefly restate the fact that 
we are not seeking in this motion to intervene for the purpose 
in any w. 7 Of opening up the merits in thic case or seeking 
to open up the merits, nor are we seeking to dispute the terms 
of the final judgment. We are seeking a limited intervention 


somewhat analogous to the intervention that has already been 
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granted to the CSA in this matter for the specific purpose 


| 
| 
| 


of allowing our interests to be protected inthis final report 
on the interim plan and in that permanent plan which is now 


before you. 


And I bring to the Court's attention the fact that 
although these negotiations have obviously been coing on be- | 
tween the plaintiffs and defendants for many months now and 
has culminated in the document before you, to this date my 
clients have no knowledge whatsoever of the content of that 
plan, we have not been served with the document. On specific | 
request this afternoon we were denied 1 :, and I believe that | 
when you were talking about a school system of over a million 
students, most of whom are under the direct jurisdiction of 
the community school boards, it is almost unbelievable that 
all this is going on behind their backs. And the reason we 
believe that intervention is both appropriate and necessary 
at this point is that this will permit and expeditiously 
involve the community board interest in this matter. 


If the community boards are not granted full inter 


vention, I think it is apparent that they in any event would 


| 
seek to be heard at the hearing on this matter. 
I believe that without the organized standards 
that counsel can give them in organizing their , 2presentation | 
from counsel, that process itself will cause further delay. | 
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By the time the communications get out to the school boards, 
the Board of Examiners attempts to explain it to them, they ’ 
have their differences with the Board of Examiners, the delay 
will go on and on. 

And I believe that the events of the so called 
resistance of several of the community boards several weeks 
ago is a clear indication to your Honor that if they are 
directly represented in this matter by counse!, whatever 
differences of opinion come up, whatever dis. jreements there 
may be, will be brought sharply to the fore, will be resolved 
and will be dealt with. 

As against that, we have the pas history of 
meeting so called consultations, different community boards 
going their own way, allegations of misinforration and dis- 
tortions of information, and I believe that what we are 
seeking to do is in the best interests of expedition of this 
litigation as well as it is in the direct interests of the 
community boards themselves. 

And I would like to make one final point on this 
matter. Mrs. DuBoff has indicated that one of the major 


considerations still pending under this permanent plan is 


the reporting requirements. There again, it goes beyond next 


weeks's or next month's hearings on this permanent plan, it 


goes on to the question of whether we are going to get official 


‘4 
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notice and involvement in whatever conferences or proceedings | 
are going tc be going on during the many months when this 

perran. : plan is first implemented. 

I respectfully submit that without the active 
cooperation of the community boards, the permanent plan cannot 
succeed. 

And I further respectfully submit that the most 


have us legitimate parties so that we are immediately served 


| 
| 
efficacious way to get that cooperation and involvement is to | 
| 
with all the mper’, so that we know when the conferences are, 

\ 


. 


~ow what is going on and present our 


so that we can report ard 
views directly to the Court and not through the deceuuenuania 
of parties who clearly have their own agendas and own interests 


| 
and who will represent the community boards' interest only to 


the extent that that is constant to what they believe to be 

in their own interests. | 
In short, your Honor, I think it is clear that the 

community boards have an interest in this matter, that their 

interests are not beinc adequately represented by the other 

parties, and that their intervention, which is timely, it 

was brought as soon as it became clear that the representa- 

tion by the other parties was rully inadequate, that this 


intervention will expedite rather than delay the proceedings 


herein. Thank you. 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SCUARE, NEW YORK. N.Y. ‘= > 7.4580 


A “ 


289a 25 
THE COURT: This motion is consented to by the 
parties. 


MR. COHEN: Your Honor, speaking for the defen- 


dant Board of Examiners, the motion is objected to. 
Before I make some oral remarks, your Honor, we 


only received these papers «in Wednesday, I believe. I would 


== ln = Senses i capa sn obras nsx nowsniniins als wlan . 


like to submit a brief in opposition to the motion, and I would 


respectfully request from the Court a week from Monday. 


MR. COHEN: Well, this is a long weekend and that 


} 
THE COURT: A week from Monday? | 
| 


will give us only four days next week. 
THE COURT: Let me hear you in opposition, then 


i] 
we will decide any briefs a week from Monday. By that time ait 


was hoping the case would be virtually resolved. 


i 

i] 

{ 

' 

MR. COHEN: First, ict me say that the Board of 


Examiners wants to make it very clear on the record that the | 
opposition of Mr. Rebell, Community Board Number 3, to inter- | 

: i 
vene is not because the Board of Examiners doesn't have condez 
for the view of that community school board and other community 
boards. It is very much concerned, has taken many steps to 


try to incorporate in its plan the views of community school 


boards. 


The question here is whether they have a right to | 


intervene, and in our judgment they don't have such a right and 


| 
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we are fearful that to grant a right to this community school 


board to intervene will start an avalanche of intervenors | 
because there are many people who have interests comparable 
to that of District 3. 

I suggest to the Court that beinc interested in 
a matter is somewhat different from having a legal interest : 
the matter. | 
We appreciate that the community school board is 


interested in this problem, but they don't have the requi- 


site interest which is the interest required by Rule 24A2, 


and accordingly shouldn't be granted an opportunity to inter- | 
vene. 

One of the requirements of Rule 24A, Rule 24 in 
paragraph C, is that the motion shall state the eine dine 
shall be accompanied by a pleading. We are not objecting on 


the technical ground that no pleading accomnanied Mr. 


Rebell's papers, but I think it .s instructive that none 


a litigable interest to which a pleading could be directed. 


oe 


i 

| 
accompanied it because it highlights the fact that it is not 
There is no comptaint which could support a complaint, nor 


In short, it is not the kind of an interest 
that the law would recognize as something which someone 


could intervene in. 
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So we would like to submit to the Court some case law suppor- 
ting our contention that there is no interest here which woul 
justify intervention. 

Secondly, even if there were an interest which 
we suggest there is none, even if there were an interest, 
we think that an interest has been adequately represented; 
and secondly, that the suggestion that the intervenor come 
forward at this stage of the proceedings and intervene is 
something the Court must firmly reject. This case has gone 
on for four years, during which time many people purported 
to speak for community school boards. 

During the meetings which were being held in 
negotiating a plan, notices were given to community school 
boards to send representatives to such meetings, their views 
were solicited, there is much evidence reflecting the Bien 
that community school boards have had substantial participa- 


tion in the preparation of this proposed plan, and for them 


! 


to have sat on the sidelines and now come forward and seek to} 


intervene is, we would think, highly improper and not some- 
thing the Court should countenance. 

in our judgement, it would reatly make it 
impossible to conclude an agreement on a proposed plan. 


In district community school boards have a 


greater interest, for example, than any interested parents 
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group, which is obviously interested in the quality of the 


persons eligible to become supervisors? Indeed, why would the 
community school board have an interest greater than that of 
teachers organizations, who are the ere 44 which supervisor 
are drawn? Or why would the community school board have a | 
greater interest than students? The lists would go on ad | 
nauseum, and if everyone of those interested persons were | 
accorded the status of having an interest that is countenanced 
by Rule 24, we would require Madison Sauare Garden in order | 


to conduct these negotiations. 


THE COURT: Do you want to be heard on this, Mrs. 
DuBois? 


MRS. DuBOIS: Briefly, your Honor. 


| 
| 
! 
| 
| 
Plaintiffs don't oppose the motion for limited 
intervention. We would not oppose it to the extent, oe 
understand Mr. Rebell indicated, that he's asking only for 
limited intervention with respect to matters not already 
settled in this case. 

Beyond that I feel I should inform the Court 
with respect to the sole issue as to whether the community 
boards’ interests are adequately represented by the resisting 


parties, I think it is absolutely clear that no party other 


than the plaintiffs have been or are representing the community 


board interests in any way. The Board of Education, the 
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| 
| 
2 i Board of Examiners, have fought a community school board | 
3 | role at every stage of this case. | 
4 | It is true that plaintiffs have tried to limited | 
5 | degreas throughout various stages of this case to represent | 
6 | or to further community school board interests. Because | 
7 plaintiffs have felt that a non-discriminatory and a job : 
8 || related system required a community school board role. 
9 ! However, I have to say that it is absolutely | 
10 clear to me now, as counsel for the plaintiffs, that the | 
11 interests of the laintiffs and the interests of the coments 
12 | school boards are not the same and that we are not adequately | 
| | 
13 ! representing their interests in any way. | 
|| } 
4 | I think that it would be a useful thing for the | 
i 
15 | community boards to play a role in the implementation of the | 
| | 
16 | final plan*which, hopefully, the parties will agree to. ; 
eT THE COURT: This puzzles me no little. Here | 
18 we are in an ancient law suit, in which previous orders of | 
19 ! this Court have called for community school consultation and 
20 | input. True, those orders don't define chapter and verse 
21 and fine print everything that phrase means, but I am taken | 
22 | a little aback that at this late hour we should suddenly have) 
23 | one community school board coming in, no matter how true what | 
“” || you just said may be. That takes me aback a creat deal. | 
25 Rule 24 is very plain that applications of this 
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kind must be timely and they must come at a point where they 
will not obfuscate or impede or use what's been going on, and 
I am sick at heart to hear you suddenly say that this would 
somehow do some good, because I think quite the contrary. I' 
shocked to hear that. 

You see, I really am troubled. The Court of 
Appeals has stated flatly, and I agree with them, I have sta- 
ted flatly, evenbefore they stated flatly, that this is an 
ancient piece of litigation. Every time I sit down to collec 
myself in the morning, to open my mail, I get another batch 
of virulent letters saying that this ought to happen and that 


ought to happen. 


And why, on May 24, 1974, with this kind of a 


city like this which has many community school boards, to 
intervene, I don't understand. I think it would cut at cross 


purpose everything that has been done. 


| 
record we suddenly allow one community school board, ina | 


{page 44] 


But what input would you expect from the communit.’ 
boards at this late hour? 

MRS: DUBOIS: All rirant.| ct would expect, ) your —— — 
Honor, that in the plan, and particularly the plan when the 
reporting requirements, etc., are in there, the numerous 


stages at which, for example, the Board of Examiners is 


* 
supposed to develop a plan for how it is yoina to (o perter- 


mance evaluations in the schools, and that's obviously some- 
thing that ought to be done with the school boards who are 
concerned with that matter, and of all the questions that have 
come up now are the kind of questions that will come up in the 
future. 

Hopefully the future system is going to be some- 
thing that will be developed over time and they're very 


different from this on the job performance evaluation. 
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It seems to me that they both can and ought to 


have input in that procedure in a way the plaintiffs are goin 


| 
| 
to be in no way in the future particularly in a position to 
to guarantee. 

I mean, the reasons that have comnelled plaintiff 
in the past to try in various ways to represent the community 
interests, I just have no reason to believe are going to exis 
in the future. I don't know what really the plaintiffs as 


interest is in the future. I have no reason to believe they 


will have any interest in representing that community board 


| 

interest. | 

I also just think, Your Honor, with respect to | 
their legal interest, and I hate being in a position of having 
to be an advocate for this intervention, but I think it ilies 
be pointed out that these continual references as a eckihiest| 
footbal, I think the community boards have to be looked at 
as some form of counterpart to the Board of Education. If 
the Board of Education was asking to intervene, had it not 
initially been sued, nobody would think that was outrageous. 
If you look at the decentralization, it writes in very serious 
responsibilities for community school boards with respect to 
selection and appointment of personnel. 


THE COURT: I understand that, but I then sav, 


why now? This thing has been going on for so long. 


© 


Ls iia eal nln obi 


dhv 46 

MRS. DuBOIS: Your Honor, I have the same concern. 
I have no interest in unravelling the progress we have made 
to date, and I have a very strong interest in not doing that, 
and I want the plan, the agreement, we have gotten with the 
defendants to go into effect. All I think is that when that 
does become operative and we hafe an order, that all we have 
is a very vague thing for future years and it is going to hav 
to be developed. It wouldn't be over maybe as a case for som 
period but it wouldn't be over in the sense that there will b 
a system. There will be no examination system for several 
years, and it seems to me that in the progress of developing 
that system it really is a central community board's fair 


role. 


@é 
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5 | MR. BERNI¥YOW: Your Honor, may I raise one point? | 
6 THE COURT: Yes. | 
7 i MR. BERNIXOW: We have talked ahout three areas | 
8 || of this agreement and we indicated that one area in eavetndtes, 
9 | the area of the transfer provision, and may I ask what the a Si 
10 || cedure we should follow with regard to that? ! 
| THE COURT: Well, don't ask me, because I really 3 
12 | don't know. I gathered from Mr. Cohen and Mrs. DuRois that 
13 | they had in mind we are going to have to really treat that 
{i 
14 | sort of separately. 
15 | MR. BERNIXOW: That's right. 
16 THE COURT: Now, they must have something specific 
7 in mind. 
18 MRS. DuBOIS: Eventually we are going to hope to 
19 have some sort of agreement. That's going to incorporate 
20 || the agreement and at that time would be the time that we wecibh 
21 | submit requests for an aspect of the order which the Board of. 
2 | Education would at that time have a chance to possess, but I ; 
23 can't imagine that the Board of Education wouldhave to do 
aA anything until that time comes, until there is some submission 
25 | of order. 
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THE COURT: Let me suggest something to you that 
I just went through, and I don't see that it's a necessity, 
but it may be. It's really what I understand Mrs. Dubois to 
be saying. 

Just a couple of days ago we finally entered a 
final order on a piece of litigation called Mrs. Bronson 
versus Consolidated Edison Company, which you may remember 
deals with utility cut-off of service. And one thing we did 
there was we entered a final order but we had a hearing just 
before that in which we resolved a couple of open issues. a 
the Court wrote a memorandum or opinion, if you will -- we 
called it an opinion in that case -- and we filed it simul- 
taneously with the final order esolving that. 

Now, I assume that, roughly speaking, that might 
be a device to be used here, and I assume Mrs. DuBois is 
suggesting substantially the same kind of thing. 

MR. BERNIKOW: I would agree with that, your 
Honor. | 

THE COURT: Because here I think we would have 
to have a separate hearing and discussion on that and then 
if there is a dispute, the Court is going to have to rule | 
upon it. Then we can enter some kind of an order. | 

MR. BERNIKOW: Okay, your Honor. Thank you : 


very much. 
* * * 


[Transcript ends on page 52] 
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NITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


BOSTON M. CHANCE, LOUTS C. 
MERCADO, et al., 


Plaintiffs, 
~against- MEMORANDUM 
THE BOARD OF EXAMINERS and THE 70 Civ.4141HRT 
BOARD OF EDUCATION OF THE CITY 
OF NEW YORK, et al., # 40796 


Defendants. 


TYLER, Ded. 


At a point in time when this case is almost 


four years old and the parties are in the process of 


resolving a final plan and judgment, Community School 


Board, District 3, of New York City, later joined by an 
organization known as the New York City School Boards 
Association, seeks to intervene, as a matter of right, 
in, this litigation pursuant to Rule 24(a)(2), F.R.Civ.P. 
Defendants have opposed this application; plaintiffs 
have submitted no papers on this motion,but their 
counsel orally has suggested that, at least as a poli- 
tical matter, they would not object to limited inter- 
vention on a permissive basis. For reasons to be 
summar: ucreinafter, this court denies the motion 
to intervene. 

The history of this suit concededly may be 
read to indicate that the would-be intervenors 


have a practical interest in this action. Indeed, at 
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one time or another, a goodly number of the thirty- 


two community school boards of this city have sent 
communications to counsel and the court in this 
case. More important, the attorneys for the parties 
have been in consultation with representatives of the 
community school boards from time to time as this case 
has been litigated. This court, in one or more of its 
orders, has specifically recognized that the communi- 
ty school boards' views should have a place in the 
parties' considerations of tbeir positions. . But all 
of this is a far cry from establishing that the would- 
be intervenors can intervene as of right. Neither the 
New York City School Boards Association, which claims 
to represent twenty-three of the city's thirty-two 
community boards, nor District Board No. 3 possesses 
legal authority under the 1969 state legislation to 
prescribe and conduct the examinations which are the 
subject of this litigation. That power is vested 
solely in the defendant Board of Examiners. See N.Y. Educ. 
Law § 2590-33 (a) (1). 

Also, as I view the matter, there is at least 
a reasonable doubt that the Association and one 
community school board in fact or in law can represent 
the community school boards as a whole. See N.Y. 
Educ. Law § Jeg cy Furthermore, it may be 


no mere technical oversight or deficiency that the 


1/ At oral argument, counsel for the putative inter- 
venors, first suggested that he might represent all 

of the community boards. In response to the court's 
direction, however, he submitted an affidavit only by 
an official of New York City School Boards Association. 


304a 


applicants have failed to file, as Rule 24(c) 
mandates,"...a pleading setting forth the claim 
or defense for which inte_vention is sought." 
For these reasons, therefore, this court cannot find 
that the intervenors can substantially claim "an 
interest relating to the property or transaction 
which is the subject of the action and..." are"...so 
situated that the dispostion of the action may as a 
practical matter impair or impede [their] ability to 
protect that interest...." Rule 24(a) (2), F.R.Civ.?P. 
Finally, I note that within the meaning of the con- 
cluding phrase of this section of the Rule, the com- 
munity school boards' interests are"...adequately re- 
presented by existing parties," particularly plaintiffs. 
If this court were to regard this application 
as one seeking permissive intervention pursuant to 
Rule 24(b), the intervenors are in no better position. 
As already indicated, in this litigation which has 
been comparatively well publicized ever since its 
inception, the intervenors have waited until the eve 
of what appears to be the final resolution of this 
case. To say the least, then, their application is 
untimely. Plaintiffs' counsel suggested at oral 
argument that intervention by the intervenors on a 
permissive basis might be politically helpful for 
implementation of the final plan. Although the position 
of plaintiffs' counsel is understandable, it is not 
legally sufficient. Moreover, as the affidavit sub- 


mitted on behalf of the New York City School Boards 
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Association indicates, it is more than likely that 

intervention by these organizations at this late 

date would necessarily create more difficulties and 

delays for the parties and the court. As is well 

known,this court and the Court of Appeals for this 

circuit have recently noted on a number of occasions 

that this litigation, important as it may be, is 

also extremely old and must be brought to a conclusion. 
Motion to intervene denied in all respects. 


It is so ordered. 


Dated: June 10, 1974 


*/ BUR. TYLER, Jr. 
U.S.D.d. 
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Defendants' Notice of Motion dated December 20, 

1974, together with supporting affidavit of 

Murray Rockowitz (plus exhibit), sworn to December 
20, 1974 


| 


UNITED STATES SiSTRICT Court 
SOUTHER! DISTRicT OF WEW YORZ 


Stitt tte tee he Re ee x 
BOSTOW M. CHANCE, et al., 
NOTICE OF HOTIO™ 
Plaintiffs, 
-against- : 70 Civ. 4141 
THE BOARD OF EXAMINERS AtiD THE : CHSR.T.) 
BOARD OF EDUCATION OF THE CITY 
OF NEW YORK, 
Defendants. 
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vit of Murray Rockowitz, sworn to December 20, 1974, 


upon the pleadings and all cther pa 


p 
herein, and pursuant to péarésrésh IX of the Final Judgmen: 


on consent herein entered vuly 12, 1973 against 


Board of Examiners and tne Créer herein entered 


1973 modifying the preliminary injunction against defendansz 
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Board of Education (hereinafzer collectively the 


ti 


1973 Judgment and Order"), én 
of the Hon. Harold R. Tyler, Jr. at the hearings 


on December 6 and 17, 1974, dGeZendants Board of 


and Board of Education will move this Court, at the 


States Courthouse, Foley Square, New York, New York, on 


January 14, 1975, at 4 o'cl 


1@) 


day, or as soon thereafter as ccunsel can be heard, for en 


d ; . 
sicheiuis (a) Modifying said July 12, 1973 


Judgment and Order in order to permit the development of 


examinations for supervisory positions, and thereafter, the 


administration of such examinations and the prom 
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Of lists, issuanze of licenses 


based upon such examinations, 


for a comprehensive System for 


Rockowitz affidavit) initially 


} 
| 
| 
Within the New Yor City Schoo 
| May 24, 1974 as the "Joins Pla 


aS subsequently modified in the 
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Bi : ar ayer : 
1 Rockowitz affidavit: and 
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» and making of appointments 
in accordance with the Plan 
the selection of Supervisors 
1S, .tem (Exhioit A to the 
Submitted te this Court on 


n" of all parties herein 


Oo 


| (b) Granting such Other, further and 
l) 
| different relief as this Court may deem just and proper. 
Dated: New York, New Yorx 
| December 20, 1974 
| Yours, etc., 
"sere , 
KAYE, SCHOLER, FIZRMAN, HAYS & 
EAI DLER 
Attorneys for Defendant 
| Board of Examiners 
| | re 
| ny < ” ah 
By: ee Eine 
A MemberLof che Firm 
! 
425 Park Avenue 
New York, New York 20022 
PL 9-8400 


By ° he rte: 


lat] BURKE, ESC. 


ration Counsel of the 


ity of New Yorx 
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ane Us edhe ied 14 
Leonard Bernikow, Esq.7 
Assistant Corpceration 


Counsel 
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New York 15007 
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| Legal Actior 


TO: ELIZABETii 8. DUSO0IZ, ESQ. 
wenter of the City 
of New York, Inc. 
271 Madison Avenue 
New York, New York 19015 
JEANNE SILVER, ESQ 
20 West 40th Stree: 
New York, New York 1001: 


LEONARD GREENWALD, =S2. 
Frankle & Greenvala 

80 Eighth Avenue 

New York, New York 1092 


MICHAEL A. REBELL, ESQ. 
Rebell & Krieger 

230 Park Avenue 

New York, New York 15017 


Attorneys for ‘iex Yor} City School Board 
Association 


Attorneys for ¢S. ; 
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Judgment and Order, 


hearings held on Cecembos 6 and 17, 1974. The modification 


requested would permit the Poard of Examiners to fulfil 
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its statutory résponsihiiltias to develop and administer 
examinations for supervisory licenses within the llew York 
City School System. The wYourd of Examiners would Gevel sco 
and administer such czxaminazions pursuant to a Plan which 
was initially submitted to tnis Court at the May 24, 1974 
hearing as the “joint pien” of all parties herein. (4 
copy of the Plan, with the additions and modifications 


described below, is annexed 43 Exhibit A hereto.) 


3. Whenthat 'l[cint plan" was submitted, blanks 
were left for the names of csnsulting firms to be aes2an 


by the Boardof Education witn regard to the preparatic. 62 
prototype job analyses tees vage 6 of Exhibit A) and to be 
designated by the Board of Examiners to design and conduct 
validation studies for cert2in prototype examinations 
page 22 of Exhibit A). Tne Zoard of Education nas since 


= 3 


designated the American Institutes for Research (AIR 


WW 


301 New Mexico Avenue N.., Washington, D. C. 20016, so 
prepare the prototype job analyses, and AIR's name is now 
set forth on page 6 of the Plan. The Board of Examiners 
has since designated Develcpment Dimensions, inc.., Seite 


419, 250°Mount Lebanon Boulevard, Pittsburgh, Pennsylvania 


15234, to design and concéuct validation studies for certain 


prototype examinations, and its name is now set forth on 
page 22 of the Pian. 
4, In addition, when the Plan was orisinaliy 


submitted to the Court o:. May 24, 1974, 16 contained €exs 


following language with regard to "reporting requirements": 
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serin Examination System presenti; 


contained in paragraph III of the July 12, 1973 Judsment 


and Order (Part IID of the Plan); the selection, back- 
Ground and training of examination assistants and 
assistant examiners (Part IIF of the Plan); the right of 
appeal and procedures Governing appeals, by applicants 
from Step 1 and Step 2 findings (Part IIG of the Plan); 
validation procedures (Part III of the Plan); and re- 
porting procedures (Part V of the Plan). 

Be As the Court is fully aware, the annexed 
Plan was developed by defendants jointly with plaintiffs 
after literally hundreds of hours of meetings, and 
after consultations with a number of experts wno formed 
a Task Force to bring together expertise in a variety of 
areas. While defendants have been unable to reach an 
agreement with plaintiffs with regard t~ the identities 
of consultants and reporting procedures, defendants have 
retained ail other aspects of the Plan which plaintiffs 
and defendants Jointly submitted to the Court on May 24, 
1974.%* 

cm Defendants respectfully submit that the 
annexed Plan for a new comprehensive system for the 


selection of supervisors within the New York City School 


* Other than the modifications in the "joint plan" 
described above with respect to consultants and 
reporting, not one word in the "Joint plan" orisin- 
ally submitted to the Court on May 24, 1974 has 
been changed in any way. Of course, since Dliein- 
tiffs are not jointly moving the adoption of the 
Plan, defendants recognize that certain minor 
language changes will be required in the Plan 

when it is finally approved. In addition, defen- 
dants reserve the right to make substantive 
changes in the Plan if Dlaintiffs indicate thes 
they intend to Oppose the previously agreed upon 
aspects of the Plan 
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UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


BOSTON M. CHANCE, LOUIS C. MERCADO, 
et al., 


Plaintiffs-Appellees, 
-against- 
THE BOARD OF EXAMINERS, 
Defendant-Appellant, 
-and> 
THE BOARD OF EDUCATION OF THE CITY OF 
NEW YORK AND THE CHANCELLOR OF THE 
CITY) SCHOOL (DISTRICT, 


Defendants-Appellees. 


STATE OF NEW YORK ) 
: SS.: 
COUNTY OF NEW YORK) 


AFFIDAVIT OF SERVICE 


Docket No. 


76-7348 


JOHN McWALTERS, being duly sworn, deposes and says 


that he is an employee of Kaye, Scholer, Fierman, Hays & 


Handler, is over the age of eighteen years and is not a party 


to this action. 


On September 30, 1976 he served true copies of the 


annexed Joint Appendix, consisting of five volumes designated 


Volume. , (Part A, Volume L; Part B, Volume T, 


Part C, Volume ITI 


and Volume III - Exhibits, on each of the following attorneys 


at the indicated address: 


ae | 


Corporation Counsel of the City of New York 


W. Bernard Richland 

Attorney for Defendants-Appellees 

| Board of Education and Chancellor of the 
City School District 

| Municipal Building 

New York, New York 10007 | a 


-and- 


| Elizabeth B. DuBois, Esq. 

| Attorney for Plaintiffs-Appellees 

271 Madison Avenue | 
Suite 708 
New York, New York 10016 


by personally delivering said copy to each of the above at 


the indicated addresses and leaving same with a person of 


Suitable age and discretion in charge of the office at each 


address. 


—_— 


Ft ae es 
| y. 17 PPC IP Zs F } 


=r John McWalters 


Sworn to before me this 


ra ee 
*%CO day of September, 1976. 


Be ites: 


Notary(\Public 


Man ei | 
Pa vw York } 
t 


me ia onesie. IAD ¢ » 
Certificate filed jn his : wnt 


i “¢ York County 
ies Midich 20, 197% 


Commission kxp 


